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X11. EXEMPTIONS, SUSPENSIONS, AND MODIFICATIONS
OF SECTION 251 REQUIREMENTS

A. BACKGROUND

1249. Section 251(f)(1) grants rural telephone companies an exemption from section 251(c), until
the rurd telephone company has received a bona fide request for interconnection, services, or network
elements, and the state commission determines that the exemption should be terminated.**® Section
251(f)(2) dlows LECs with fewer than two percent of the nation's subscriber linesto petition a Sate
commission for asugpension or modification of any requirements of sections 251(b) and (¢). Section
251(f) imposes a duty on state commissions to make determinations under this section, and establishes the
criteria and procedures for the state commissionsto follow. Inthe NPRM, we tentatively concluded that
date commissions have the sole authority to make determinations under section 251(f). In addition, we
sought comment on whether we should issue guidelines to assist sate commissons when they make
determinations regarding exemptions, sugpensons, or modifications under section 251(f).

1250. Although subsections (f)(1) and (f)(2) both address the circumstances under which an
incumbent LEC could be relieved of duties otherwise imposed by section 251, subsection 251(f)(2) dso
gpplies to non-incumbent LECs. The standard for determining whether to exempt a carrier under
subsection 251(f)(1) is different from the standard for determining whether to grant a suspension or
modification under subsection (f)(2). Subsection 251(f)(1)(B) requires state commissions to determine that
terminating arural exemption is consistent with the universa service provisions of the 1996 Act.**!
Subsection 251(f)(2)(A)(i) requires state commissions to grant a sugpension or modification if itis
necessary to "avoid a Sgnificant adverse economic impact on users of telecommunications services
generaly,” and subsection 251(f)(2)(B) requires a sugpenson or modification to be "congagtent with the
public interest, convenience, and necessity."**? Although we address these two subsections together, we

3050 A rural telephone company is defined as local exchange carrier operating entity to the extent that such entity
"(A) provides common carrier service to any local exchange carrier study areathat does not include either-- (i) any
incorporated place of 10,000 inhabitants or more, or any part thereof . . .; or (ii) any territory, incorporated or
unincorporated, included in an urbanized area. . .; (B) provides telephone exchange service, including exchange access,
to fewer than 50,000 access lines; (C) provides telephone exchange service to any local exchange carrier study areawith
fewer than 100,000 access lines; or (D) has less than 15 percent of its access linesin communities of more than 50,000 on
the date of enactment of the Telecommunications Act of 1996." 47 U.S.C. § 153(37).

%91 The provision states, "the State commission shall terminate the exemption if the request . . . is consistent with
section 254 (other than subsections (b)(7) and (c)(1)(D) thereof)." 47 U.S.C. § 251(f)(1)(B).

062 47 . S.C. § 251(f)(2).
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highlight ingtances in which we believe that differences in Satutory language require different treetment by
Sate commissons.

1251. Wediscuss below issues raised by the commenters, and establish some rules regarding the
requirements of section 251(f) that we believe will assst sate commissions as they carry out their duties
under section 251(f). For the most part, however, we expect that states will interpret the requirements of
section 251(f) through rulemaking and adjudicative proceedings. We may in the future initiate a Notice of
Proposed Rulemaking on certain additiona issues raised by section 251(f) if it appears that further action
by the Commission iswarranted.

B. NEED FOR NATIONAL RULES
1. Comments

1252. Mogt state commissions®® and some other parties™* assart that states should have
exclusve respongility for the guiddines and determinations made under this section. Severa commenters
contend that any guidelines the Commisson might issue would be usdless, because generdized nationd
guiddines could not take into account the variations among states and among individud LECs.** For
example, the Minnesota Independent Codition argues that the additional grant of authority to States under
section 214(e) confirms that state commissons have the sole authority to make determinations under
section 251(f).**¢ A number of small telephone companies and associations of LECs advocate mandatory
nationa rules regarding implementation of section 251(f). They assert that such rules would ensure that
states carry out this provision in accordance with congressiona intent.*®” Some commenters favor a
middle ground, claming that non-mandatory guiddines from the Commisson would be hepful, but that

3083 Seg, e.¢., Alaska Commission comments at 6; Alabama Commission comments at 33-34; California Commission
comments at 46; |ldaho Commission comments at 14; 1llinois Commission comments at 84; L ouisiana Commission
comments at 22-23; Ohio Commission commentst 80; Oregon Commission comments at 31; Pennsylvania Commission
comments at 42; Texas Commission comments at 34; Wyoming Commission comments at 38-39.

3064 A d Hoc Telecommunications Users Committee comments at 11; ALLTEL comments at 16; Citizens Utilities
comments at 34; Colorado Ind. Tel. Assn comments at 5-6; GVNW comments at 42; GTE comments at 80; Home Tel.
commentsat 1; lllinoisInd. Tel. Assn comments at 7; Minnesota Ind. Coalition comments at 14; Ohio Consumers'
Counsel reply at 25-26; PacTel comments at 99; Puerto Rico Tel. reply at 16-17; Rural Tel. Coalition comments at 11-15.

398 Minnesota Ind. Coalition comments at 14; Western Alliance comments at 7.

3066 \Minnesota Ind. Coalition comments at 14.

%967 Anchorage Tel.Utility comments at 2-4; Bay Springst al. comments at 10; Centennial Cellular Corp. comments at
12; Alaska Tel. Assn comments at 6; M atanuska Tel. Assn comments at 5; USTA comments at 87-93.
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mandatory requirements would conflict with the Act's delegation to the Sates to make determinations under
section 251(f).3*®

2. Discussion

1253. We agree with parties, including smal incumbent LECs, who argue that determining whether
atelephone company is entitled, pursuant to section 251(f), to exemption, suspension, or modification of the
requirements of section 251 generally should be l&ft to state commissions®**®  Requests made pursuant to
section 251(f) seek to carve out exceptions to application of the section 251 rules that we are establishing
in this proceeding. We find that Congress intended the section 251 requirements, and the Commission's
implementing rules thereunder, to gpply to al carriers throughout the country, except in the circumstances
ddlinested in the satute. We find convincing assartions that it would be an overwheming task at thistime
for the Commission to try to anticipate and establish nationa rules for determining when our generdly-
goplicable rules should not be imposed upon carriers. Therefore, we establish in this Order avery limited
st of rulesthat will assst states in their gpplication of the provisonsin section 251(f).

1254. Many parties have proposed varying interpretations of the provisonsin section 251(f), and
have asked for Commission determination or a Satement of agreement. Because it gppears that many
parties welcome some guidance from the Commission, we briefly set forth our interpretation of certain
provisons of section 251(f). Such statements will assist parties and, in particular, ate commissions that
must make determinations regarding requests for exemption, suspension, and modification.

C. APPLICATION OF SECTION 251(f)
1. Comments

1255. Some commenters urge the Commission to require states to grant exemptions, suspensions,
or modifications only on a case-by-case bagis, and only to the extent warranted by the particular
circumdances. They ask the Commission to prohibit states from granting broad-scale or generalized
exemptions, sugpensions or modifications.* AT& T argues that, to ensure that states do not alow LECs
to avoid the regulatory and policy framework that Congress has mandated, the Commission should clarify
that states must narrowly tailor suspensions and modifications to protect againgt specific, identifiable

%9%% K entucky Commission comments at 7; Anchorage Tel. Utility comments at 4. Several parties argue that any federal
action should not be mandatory. Ohio Commission comments at 80; Citizens Utilitiescomments at 33; Colorado Ind. Tel.
Assn comments at 6; Rural Tel. Coalition reply at 18-19.

30%9 Seg, e.g., Minnesota Ind. Coalition comments at 14; Rural Tel. Coalition commentsat 11.

%070 See, e.g., Centennial Cellular Corp. commentsat 16; NCTA comments at 64; Vanguard reply at 21-22.
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harm.®"*  Telecommunications Carriers for Competition and GCI argue that section 251(f) dlows states to
delay imposing the requirements under section 251(b) and (c), but it does not allow states to protect LECs
from those requirements indefinitely.*”?  In response, Rurd Td. Caodiition and SNET dtate that, while the
term "sugpensions’ could be interpreted as dlowing atime ddlay in implementation, the addition of the term
"modifications’ alows states to act more broadly.*”* SNET favors dlowing the states "broad discretion to
change the nature of any requirement imposed by subsections (b) and (c)."** USTA arguesthat states
should not be permitted to diminate dl exemptionsfor dl cariers. "

1256. A number of parties dlege that the Commission should encourage or require states to
edablish alegd presumption that the LEC seeking an exemption, suspenson, or modification must prove to
the state commission that such request is merited under the criteria set forth in section 251(F). AT&T
argues that a carrier petitioning for suspension or modification under section 251(f)(2) should be obliged to
demondirate that "the application to it of the [s]ection 251(b) or (c) obligations that are the subject of its
petition would inflict substantial harm on the LEC and customersiin its territories that would not be inflicted
on larger LECs and cusomersin their territories"*®  SCBA assarts that the burden should be upon the
incumbent LEC, which has strong disincentives to promote competitive entry.*” Loca exchange carriers
contend, on the other hand, that the party making a request under section 251(b) or (c) should have to
prove that an exemption, suspension, or modification is not judtified. For example, TCA, Inc. arguesthat,
because of the high cost of providing telephone service in rurd areas, competing carriers should be required
to prove that competition will benefit a given rurd area®”® Bay Springs, et al. and Bogue, Kansas argue
that rura carriers should benefit from a presumption that they continue to qualify for the exemption in
section 251(f)(1).¥” SNET suggeststhat, if aLEC makes aprima facie casein its petition for suspension

307t AT& T comments at 90-93;accord Ohio Consumers Counsel reply at 26.
3072 GCI comments at 16-19; TCC comments at 51-53, reply at 28.

%073 Rural Tel. Coalition reply at 19-20; SNET comments at 36-37.

3074 SNET comments at 36-37.

3075 USTA comments at 87; Continental comments at 17 (citing actions of New Hampshire and Connecticut
Commissions); Rural Tel. Coalition reply at 25.

%7 AT& T comments at 92-93;contra Cincinnati Bell reply at 14; PacTel reply at 41; SNET reply at 8; USTA reply at
35-36.

3077 SCBA comments at 17.
%078 TCA comments at 10.

3079 Bay Springs, et al. comments at 11; Bogue, K ansas comments at 8gontra Classic Tel. reply at 9.
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or modification, the state should automaticaly grant atemporary suspension of section 251(b) and (c)
obligations, as alowed by section 251(f)(2).%%°

1257. USTA, somerurd LECs, and severd other parties advocate that the Commission clarify
what constitutes a bona fide request under section 251(f)(1).>®' USTA recommends that a bonafide
request must include, at aminimum: (1) arequest for service to begin within one year from the date of the
request, with aminimum one-year service period; (2) identification of the points where interconnection is
sought, specification of network components and quantities needed, and the date when interconnection is
desred; and (3) an indication that the requesting carrier iswilling to agree to pay charges sufficient to
compensate the LEC for dl cogts incurred in fulfilling the terms of the interconnection agreement as part of
the agreement. USTA adso contends that the states should be dlowed to mandate longer minimum service
periods and require competitive providers to post bonds or submit deposits to ensure that a rura telephone
company does not bear the cost of interconnection.®®?  Anchorage Tdephone Utility daims that smply
responding to requests for interconnection imposes a tremendous burden and expense on rurd telephone
companies, and that rurd LECs should not have to respond to requests that do not meet minimum
criteria®™®  Severd parties sate that they do not believe that generalized form letter requests should be
considered a bona fide request.**®

1258. Other commenters either favor a broader definition of a bona fide request or oppose federa
standards entirely 3 NCTA and GCl argue that a request for interconnection should be presumed bona
fide until arura telephone company showsthat it isnot. They object to a bona fide request requirement,

9% SNET comments at 37;see also Anchorage Tel. Utility comments at 3-4; Cincinnati Bell comments at 41-42; USTA
comments at 91-93.

3081 Anchorage Tel. Utility commentsat 5; Bay Springs,et al. at 10; Bogue, Kansas commentsat 7; NECA comments at
12; TDSreply at 5-6; USTA comments at 87-88see also Kentucky Commission commentsat 7.

3082 USTA comments at 87-88 accord Anchorage Tel. Utility comments at 6-7 (carriers that ultimately do not order the
itemsidentified in arequest for interconnection, services, or network elements should be required to reimburse the
incumbent LEC for the costs of responding to such request); Matanuska Tel. Ass'’h comments at 5.

3083 Anchorage Tel. Utility comments at 6 (reporting the receipt of two letters "purporting to request interconnection."
"Oneisal-page letter that simply asserts a need for interconnection. The other is an 8-page, single-spaced letter that
demands detailed technical, operational and cost information on practically every facet of Anchorage Tel. Utility's local
exchange service, without providing any indication of what the requesting carrier actually plans, needs or wants");
accord NECA reply at 10-11 (any bonafide request standard should permit LECs to recover costs of responding to
requests and enable LECsto avoid unnecessary costsin responding to requests); TDS reply at 5-6.

%84 TDSreply at 5; Anchorage Tel. Utility comments at 6; Rural Tel. Coalition reply at 24-25.

3085 See, e.g., Louisiana Commission comments at 22-23 (opposing any attempt by the Commission to define a standard
for bona fide requests);see also Western Alliance comments at 7 n.16.
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such as the one proposed by USTA, that includes burdensome "pre-filing” requirements as a condition for
state review under section 251(f).%%%

1259. Subsection 251(f)(2) appliesto LECs "with fewer than 2 percent of the Nation's subscriber
linesingtaled in the aggregate nationwide"**®" Severd parties suggest that the Commission darify which
cariers meet the numerica standard.*®® AT& T and a number of other parties argue that the 2 percent
should be gpplied at the holding company level in order to ensure that no BOC operating company can
apply for asugpension or modification under this subsection.®*®  Some parties further question whether
Tier 1 LECs should be alowed to petition for suspension or modification under subsection (f)(2).*** Other
parties argue that the two percent statutory cut-off is not aloophole and that the statutory standard should
not be atered by the Commission to exclude Tier 1 LECs***  PacTd suggests that the standard should be
applied at the operating company leve because section 251(f)(2) by itsterms appliesto "loca exchange
carier|s" not loca exchange carriers"and their affiliates 3%

1260. Some parties recommend that the Commission offer guidance on how to determine whether
arequest for exemption, modification, or sugpension should be granted.*** For example, sections
251(f)(2) and (f)(2) both include consideration of "technicd feagbility" in deciding whether to grant an
exemption, suspension, or modification. Some parties urge the Commission to clarify whether the sandard
for determining technica feasbility for purposes of section 251(f) is different than the technica feasibility

3086 NCTA comments at 26-27; GClI reply at 17-18put see USTA reply at 37 (disagreeing that its proposal would
constitute "pre-filing" requirements).

8987 47 U.S.C. § 251(f)(2).

3088 Bel| South comments at 76; Ohio Consumers' Counsel comments at 47-48.

3089 AT& T comments at 90-93; Lincoln Tel. reply at 9-10; GCI reply at 17; TCC reply at 28; Ohio Consumers Counsel
argues that thisinterpretation is sound because section 251(f)(2) discusses the number of lines "in the aggregate
nationwide," and individual operating companies do not operate on a nationwide scale. Ohio Consumers Counsel reply
at 26.

%% AT& T comments at 92; TLD comments at 6-7; Centennial Cellular Corp. comments at 12-15.

%91 Alaska Tel. Assn comments at 6; Cincinnati Bell comments at 40, reply at 13; Lincoln Tel. comments at 10-11.

%092 PacTel reply at 40-41.

309 See, e.g, NCTA comments at 63-67 (urging avery limited construction of the exemption, suspension and
modification provisions);contra Western Alliance reply at 7; Rural Tel. Coalition reply at 21-22.
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standard set forth in sections 251(b) and (c).**** Sections 251(f)(1) and (f)(2) require the states to
consider whether arequest is"unduly economicdly burdensome."*** Generdly, comments from rura

L ECs and others contend that smaller LECs cannot afford to hire staff to respond to requests, or expend
funds for additiona facilities or operationd systems without jeopardizing therr financid stability.** In
contrast, other parties argue that LECs should not be relieved of any duties otherwise imposed by sections
251(b) and (c) merely because they would require the expenditure of funds.>*’

1261. Some incumbent LECs recommend that carriers that compete with rurd LECs should be
required to assume some of the universal service obligations of rura carriers.®® They argue that, without
such safeguards, competing LECs will enter rurd markets and take the incumbent LECs profitable
cusomers. USTA argues that state commissions should be encouraged to grant waivers until universa
service issues are resolved.*®  Commenters also propose varying interpretations of what congtitutes
"dgnificant adverse impact on usars"*® USTA proposes that the definition include any request that would
cause a LEC to "have difficulty raisng sufficient invessment capitd, and where the remaining cusomers.. . .
would likely bear an increase in rates or a reduction in service to cover ashortfal or subsidy to anew
entrant."**** TLD proposes that the Commission establish a numerica benchmark, for example, that more
than 50 percent of the users would suffer arate increase of at least 20 percent before a request would be
considered in violation of subsection (f)(2)(A)(i).***

3. Discussion

309 Seg, e.¢., Bay Springs, et al. commentsat 11; Lincoln Tel. comments at 23-24SNET comments at 35; USTA
comments at 92; Rural Tel. Coalition reply at 22-23.

3095 47 U.S.C. 8 251(f).

30% A number of parties argue that, if smaller and rural LECs cannot recover their total costs, including any required
investments and costs associated with developing rate levels and modifying support systems, the request should be
deemed unduly economically burdensomeSee, e.g., USTA comments at 92; SNET comments at 36; TLD comments at 2;
Lincoln Tel. comments at 23-25; TLD commentsat 11-13.

%997 See, e.g., NCTA comments at 64 n.218.

%% Bay Springs,et al. comments at 12; TLD comments at 5accord NECA comments at 11.

9% USTA comments at 91;but seeNCTA reply at 25-26.

19047 U.S.C. 8 251(f)(2)(A)(i).

3101 USTA comments at 92.

3102 T D comments at 11.
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1262. Congress generdly intended the requirementsin section 251 to apply to carriers across the
country, but Congress recognized that in some cases, it might be unfair or inappropriate to apply al of the
requirements to smaller or rurd telephone companies.®® We bdlieve that Congress intended exemption,
suspension, or modification of the section 251 requirements to be the exception rather than the rule, and to
apply only to the extent, and for the period of time, that policy considerations jutify such exemption,
suspension, or modification. We believe that Congress did not intend to insulate smaler or rurd LECs from
compstition, and thereby prevent subscribersin those communities from obtaining the benefits of
competitive loca exchange service. Thus, we believe that, in order to justify continued exemption once a
bona fide request has been made, or to judtify suspension, or modification of the Commission's section 251
requirements, a LEC mugt offer evidence that application of those requirements would be likely to cause
undue economic burdens beyond the economic burdens typically associated with efficient competitive entry.
State commissions will need to decide on a case-by-case basis whether such a showing has been made.

1263. Given the pro-comptitive focus of the 1996 Act, we find that rural LECs must prove to the
gtate commission that they should continue to be exempt pursuant to section 251(f)(1) from requirements of
section 251(c), once a bona-fide request has been made, and that smaller companies must prove to the
gtate commission, pursuant to section 251(f)(2), that a sugpension or modification of requirements of
sections 251(b) or (c) should be granted. We conclude that it is appropriate to place the burden of proof
on the party seeking rdlief from otherwise applicable requirements. Moreover, the party seeking
exemption, suspenson, or modification isin control of the rlevant information necessary for the state to
make a determination regarding the request. A rurd company that fals within section 251(f)(1) is not
required to make any showing until it receives a bona fide request for interconnection, services, or network
eements. We decline at thistime to establish guidelines regarding what condtitutes a bona fide request.

We dso decline in this Report and Order to adopt national rules or guiddines regarding other aspects of
section 251(f). For example, we will not rule in this proceeding on the universal service duties of requesting
carriers that seek to compete with rurd LECs. We may offer guidance on these matters a a later date, if
we believeiit is necessary and appropriate.

1264. We find that Congress intended section 251(f)(2) only to apply to companies that, a the
holding company levd, have fewer than two percent of subscriber lines nationwide. Thisis consgent with
the fact that the standard is based on the percent of subscriber linesthat a carrier has "in the aggregate
nationwide."*** M oreover, any other interpretation would permit dmost any company, induding Bell
Atlantic, Ameritech, and GTE dfiliates, to take advantage of the suspension and modification provisonsin
section 251(f)(2). Such a concluson would render the two percent limitation virtually meaningless

3103 47 U S.C. § 251(f).

3104 47 U.S.C. 251(f)(2) (emphasis added).
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1265. We note that some parties recommend that, in adopting rules pursuant to section 251, the
Commission provide different treatment or impose different obligations on smaler or rurd cariers.® We
conclude that section 251(f) adequately provides for varying treatment for smaller or rura LECs where
such variances are judtified in particular instances. We conclude that there is no basis in the record for
adopting other specid rules, or limiting the application of our rulesto smaller or rurd LECs.

%105 For example,the Rural Tel. Coalition argues that interconnection and collocation points should be set in aflexible
manner to take into account size and volume differences among carriers. Rural Tel. Coalition comments at 31.
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XIIl. ADVANCED TELECOMMUNICATIONS CAPABILITIES

1266. Section 706(a) provides that the Commission "shall encourage the deployment on a
reasonable and timely bags of advanced telecommunications capability to al Americans (including, in
particular, dementary and secondary schools and classrooms) by utilizing, in a manner consgstent with the
public interest, convenience, and necessity, price cap regulation, regulatory forbearance, measures that
promote competition in the loca telecommunications market, or other regulating methods that remove
barriers to infrastructure investment."3'®  In the NPRM, we sought comment on how we can advance
Congresss section 706(a) goa within the context of our implementation of sections 251 and 252,31

1267. A number of parties suggest that rules alowing them to compete effectively and earn a profit
in the telecommunications industry would asst the indudtry in providing teecommunications servicesto all
Americans®® MFS suggests that "dl LECs should be required, as a condition of digibility for universa
service subsidies, to meet network modernization standards for rurd telephone companies" **° Severa
date commissions indicate that they have dready established programsto assist ingtitutions eligible under
section 706 in deploying advanced telecommunications services.®° The Alliance for Public Technology
assarts that section 706 should underlie all of the FCC's proceedings.®*  Ericsson States that the industry
should work with government agencies to promote leading edge technology to ensure that it is introduced
on areasonably timely basis. For example, it contends that "Plug and Play Internet use’ will gregtly help the
public and schools access information, and that advanced technology such as asynchronous transfer mode
(ATM), wirdess datalvideo, and AIN will enhance interconnection capabilities of public and private
networks3*? The lllinois Commission contends that, depending on the pricing standard the Commission
adopts for interconnection and access to unbundled elements, and the Commission'sinterpretation of the
prohibition againgt discrimination, the Commission should adopt specid rulesfor carriers when they provide

3106 47 U.S.C. § 706(3).
3107 NPRM at para. 263.

3108 Colorado Ind.Tel. Assn comments at 6; COMAV comments at 60-61; GVNW comments at 42; lllinois Ind. Tel.
Ass'’n comments at 7 Louisiana Commission comments at 24-27.

3199 M FS comments at 88.
3110 ||linois Commission comments at 85; L ouisiana Commission comments at 24-27; Texas Commission comments at 36.
$111 Alliance for Public Technology reply at 1-5.

3112 Frjcsson comments at 7-8.
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interconnection or access to unbundled network elements to serve a schooal, library, or heathcare
provider.3*

1268. We decline to adopt rules regarding section 706 in this proceeding. We intend to address
issues related to section 706 in a separate proceeding.

3113 |[inois Commission comments at 86.
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X1V.PROVISIONS OF SECTION 252

A. Section 252(e)(5)
1. Background

1269. Section 252(€)(5) directs the Commission to assume responsibility for any proceeding or
matter in which the state commission “fails to act to carry out its responsibility” under section 252.3"* In the
NPRM, we asked whether the Commission should establish rules and regulations necessary to carry out
our obligation under section 252(€)(5).** In addition, we sought comment on whether in this proceeding
we should establish regulations necessary and appropriate to carry out our obligations under section
252(e)(5). In particular, we sought comment on what congtitutes notice of failure to act, what procedures,
if any, we should establish for parties to notify the Commission, and what are the circumstances under
which a state commission should be deemed to have "fail[ed] to act” under section 252(g)(5). 3

1270. Section 252(e)(4) providesthat, if the state commission does not approve or reject (1) a
negotiated agreement within 90 days, or (2) an arbitrated agreement within 30 days, from the time the
agreement is submitted by the parties, the agreement shadl be "deemed agpproved.”***" We sought comment
on the relationship between this provision and our obligation to assume respongbility under section
252(e)(5). We aso sought comment on whether the Commission, once it assumes the responsbility of the
gtate commission, is bound by al of the laws and standards that would have applied to the Sate
commission, and whether the Commission is authorized to determine whether an agreement is congstent
with applicable state law as the state commission would have been under section 252(€)(3).*® In addition,
we sought comment on whether, once the Commission assumes responghbility under section 252(¢)(5), it
retains jurisdiction, or whether that matter or proceeding subsequently should be remanded to the State.

1271. Findly, we sought comment on whether we should adopt, in this proceeding, some
standards or methods for arbitrating disputes in the event we must conduct an arbitration under section

31447 U.S.C. § 252(6)(5).
3115 NPRM at 1 265.
3116 NPRM at 1] 266.
17 47 U.S.C. § 252(€)(4).

$118 NPRM at 1 267.
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252(e)(5). We noted some of the benefits and drawbacks of both "fina offer” arbitration and open-ended
arbitration, and asked for comment on both.

2. Comments

1272. The mgority of the parties that commented on this issue assert that the Commission should
establish guiddlines under which it will carry out its responsibilities under section section 252(e)(5).**° The
[llinois Commission, for example, argues that regulations are needed in order to avoid jurisdictiona disputes
that may arise®® Some parties, on the other hand, argue that it is not critical for the Commission at this
time to develop rules governing the arbitration process.** The Pennsylvania Commission, for example,
argues that such rules should be adopted in this proceeding only if the Commission perceives ared
possibility that it will be asked in the near future to arbitrate an interconnection agreement. %

1273. A broad range of parties comment on what congtitutes a "failure to act" and whether the
Commission should establish a definition and procedures for interested parties to notify usif a date
commission fallsto act®*  The Illinois Commission, for example, argues that, upon receipt of a petition to
mediate or arbitrate, or aBOC statement of generally available terms, the state commission should issue
and sarve upon the Commission anotice of itsintent to act. Thiswill put the Commission and interested
parties on notice that the state commission intends to act.** Some state commissions argue that "failure to
act" occurs only if the state commission fails to respond to arequest for mediation or arbitration, or fallsto
issue an arbitration decison within nine months after the incumbent LEC receives a request for
interconnection under section 252.3'%

3119 See, e.g)., Jones Intercable comments at 16-18; California Commission comments at 49; I1linois Commission
comments at 87; M Cl comments at 94-95; BellSouth comments at 78; Cable & Wireless comments at 50-51; Time Warner
comments at 104-105; Oregon Commission comments at 4.

3120 || [inois Commission comments at 87.

3121 Seg, e.g., Pennsylvania Commission comments at 42; PacTel comments at 99; lowa Commission comments at 7;
GTE comments at 80-81.

3122 Pennsylvania Commission comments at 42.

%128 See, e.g., lllinois Commission comments at 89; District of Columbia comments at 40; Ohio Commission comments at
81-82; Time Warner comments at 106-107; PacTel comments at 99; Jones Intercable commentsat 16 (failure to act occurs
where a state fails to respond to a request for arbitration or fails to render a decision on timein arbitration).

3124 1|linois Commission comments at 89.

3125 Digtrict of Columbia Commission comments at 40; Ohio Commission comments at 81-82¢cord Cable & Wireless
comments at 51.
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1274. Other parties contend that failure to act should mean that a state commission has not taken
any steps to act upon arequest for arbitration, or has not taken any steps to approve an arbitrated
agreement within the time set out in section 252(€)(4).*°  Jones argues that a failure to act occurs where a
date fails to respond to arequest for arbitration or failsto render a decison on time in the arbitration
proceeding.®* Ohio Consumers Counsdl contends that failure to carry out a state's responsibility means
more than mere inaction, and that, for example, willfully disregarding the standards in section 252(e)(2) for
gpproving or disgpproving agreements might also "condtitute a failure to act to carry out its responghbility™
under section 2523 USTA argues that, where there has been no agreement and the state fails to act, the
Commission must step in and, in some instances, the Commission may need to step in to arbitrate or
mediate before an agreement has been reached.®'#

1275. Regarding the relationship between sections 252(e)(5) and 252(e)(4), most commenters
assert that, if a Sate fails to approve a negotiated agreement within 90 days, or an arbitrated agreement
within 30 days, the agreement will be deemed approved, and no Commission action is required.*® These
parties contend that approval or disapprova of negotiated or arbitrated agreements are not reviewable by
the Commission, but that aggrieved parties may seek reief in the appropriate federd didrict court.

1276. A number of commenters believe that it isimportant that procedures be in place for
interested parties to notify the Commission if adate failsto act. These parties argue that notice of fallure to
act should be in writing, and should contain the rlevant factua circumstances including the provision of the
statute under which the state allegedly hasfailed to act.**** They contend that notice should be given to
alow interested parties and the state adequate time to respond. M Cl asserts that exising Commission

3126 Seg, e.g., Oregon Commission comments at 4; California Commission comments at 47; Ohio Consumers' Counsel
comments at 49; Texas Commission comments at 36-37.

%127 Jones Intercable comments at 16.

%128 Ohio Consumers' Counsel comments at 49see also California Commission comments at 48 (an agreement
automatically approved because the state did not act within the specified time frame should not be deemed to bein
compliance with state law).

3129 STA comments at 93-94.

1% See, e.g., USTA comments at 93-94; 11linois Commission comments at 88; Bell South comments at 79; Jones
Intercable comments at 15; Time Warner reply at 106-107; PacTel comments at 99.

3131 Seg, €.g., Ohio Commission comments at 81; Ohio Consumers' Counsel comments at 49; Illinois Commission
comments at 89-90.

603



Federd Communications Commisson 96-325

procedures are adequate. M Cl argues that any notice of an aleged state commission failure to act should
set forth relevant facts and the Commission should place the item on public notice. 3%

1277. A mgority of the commenting parties argue that, if the Commission assumes the
respongbility of a state commission, it should be bound by laws and standards that would have gpplied to
the state commission.®* These parties alege that this approach would produce consistent results, and that
Congress did not intend to create another forum with a separate set of rules. Time Warner, on the other
hand, argues againgt the Commission being bound by state law.3*

1278. Parties disagree over whether authority would revert back to the states once the
Commisson assumes a Sate commisson's respongbility. A number of state commissions argue that the
Commission does not retain jurisdiction; it only assumes jurisdiction over a particular proceeding or matter
but does not substitute for the state commission on an ongoing basis®* The Didrict of Columbia
Commission assarts that, at any time, the state should be able to petition the Commission to reconsder its
decision to preempt, and such petitions should be granted upon a reasonable assurance the state intends to
cary out its obligations.** A number of parties contend that, once the Commission assumes jurisdiction
over aproceeding or matter, it should retain jurisdiction.®” Teleport, for example, argues that the
Commission "should not risk returning jurisdiction to a state that has demongtrated an ineptitude for

3132 M Cl comments at 95.

3133 Seg, e.¢., PacTel comments at 13-14 (if there is any conflict between the Commission’'s own rules and requirements
of that state, the Commission must lay aside its rules and enforce the state's); California Commission comments at 48;
[llinois Commission comments at 90; Bell South comments at 79; Ohio Commission comments at 82; Louisiana
Commission comments at 28 (specific questions concerning a state's law could be certified to the state); SBC comments
at 105.

3134 Time Warner comments at 107-108 (the Commission's authority to interpret state law is suspect, and the
Commission lacks the resources and expertise to sit as atrier of law in fifty jurisdictions).

1% See, e.g., Ohio Commission comments at 81; L ouisiana Commission comments at 28; Pennsylvania Commission
comments at 43; District of Columbia Commission comments at 40-41; BellSouth comments at 80.

$1% District of Columbia Commission comments at 40-41.
3137 See, e.g., Teleport comments at 89; Jones Intercable comments at 17; Time Warner comments at 109; Oregon

Commission comments at 5 (failure by the state to act on one agreement should not vest jurisdiction over other
agreements or matters).
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implementing interconnection agreements."***® Pacific Telesis and Cable and Wirdess argue that any
agreement arbitrated by the Commission must be submitted to the state for approval . ***

1279. The vast mgority of commenters recommend that the Commisson adopt standards for
arbitrating disputes in the event that it assumes responsibility under section 252(€)(5).**° These parties
asart that sufficiently detalled rules should ensure fair and expeditious handling of arbitrations. A few of the
commenters favor nationd rules governing state arbitration proceedings.*#* SCBA, for example, favors
national standards requiring state commissons to use abbreviated, lower cost arbitration proceedings for
small cable operators®#? The mgority of commenters, however, argue againg nationa rules that would
govern state arbitration proceedings.®+

1280. Thereisdso sgnificant disagreement regarding whether fina-offer arbitration should be the
arbitration mode adopted by the Commission in the event the Commission must conduct the arbitration
itself. A broad range of parties argue that final offer arbitration would result in reasonable recommendations
to the arbitrator.®* Vanguard argues that the "fina offer" method of arbitration should permit pogt-offer
negotiation by the parties and alow the parties to tailor counter-proposas.®* Under this approach, the
Commission would permit negotiation to continue after arbitration offers are exchanged in order to promote
negotiated settlements

3138 Teleport comments at 89.

3139 PacTel comments at 100; Cable & Wireless comments at 52.

3140 Seg, e.g., Teleport comments at 85-86; M FS comments at 89-90; CompTel comments at 108; M Cl comments at 95-
96; Ohio Consumers' Counsel comments at 50; SBC comments at 99; Kentucky Commission comments at 7; Ohio
Commission comments at 83; Illinois Commission comments at 91; Timer Warner comments at 109; Jones Intercable
comments at 18; Vanguard comments at 35-37; Association of Telemessaging Services International reply at 18.

14 See, e.g., Vanguard comments at 35-37; Time Warner comments at 109.

3142 SCBA comments at 11-12.

%143 See, e.g., Oregon Commission reply at 11; Ohio Commission comment at 81; NARUC reply at 14; lllinois
Commission at 91.

3144 See, .9, Teleport comments at 88; USTA comments at 94-95; SBC comments at 103;
8145 \Vanguard comments at 39-40.

146 |d. at 40.
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1281. Many competitors oppose a “find offer" arbitration standard.®*” Sprint, for example,
argues that "final-offer" arbitration works well when thereisa single, narrowly defined issue on the table,
but, where there are numerous complex technica and economic issues, confronting the arbitrator with an
"ether/or" choice leaves inaufficient flexibility to achieve aresult that comports with section 2513 In
addition, Sprint asserts that, because arbitration proceedings have a public interest component that sets
them apart from mere private disputes, neither party's offer might serve the public interest.* Some parties
recommend an "open-ended” arbitration system,**° while Cdiforniaisin favor of a hybrid between the
tVVO. 3151

1282. SBC contends that Congress did not intend for arbitration to be binding to the extent that
parties are not legdly obligated to enter into an agreement after the arbitrator issues a decision.®** SBC
argues that parties are bound by the arbitrator's decison only if they decide to enter into an agreement.
Vanguard responds that SBC's proposd is contrary to the statute, which does not give parties the
opportunity to rgject the results of arbitration and which does not provide for de novo review. =

3. Discussion

1283. After careful review of the record, we are convinced that establishing regulations to carry
out our obligations under section 252(€)(5) will provide for an efficient and fair trangtion from date
jurisdiction should we have to assume the responghility of the state commission under Section 252(e)(5).
The rules we establish in this section with respect to arbitration under section 252 apply only to instances
where the Commission assumes jurisdiction under section 252(€)(5); we do not purport to advise states on

3197 Seg, e.g., MCI comments at 95-96; Sprint reply at 47; Time Warner comments at 111; Competitive Policy Institute
reply at 21-22; GClI reply at 5.

3198 Sprint reply at 47.
3149 Id
3150 See, e.g., Time Warner comments at 111.

3151 California Commission comments at 50. The California Commission's procedures for resolving interconnection
disputesis based on a four-step expedited dispute resolution process for resolving disputes between parties who cannot
agree on the terms of interconnection. Step 1 isinformal resolution without state intervention. Step 2 provides for
dispute resolution with mediation by the Administrative Law Judge (ALJ). Step 3 callsfor the parties to submit short
pleadings to the ALJwho shall use the state commission's "preferred outcomes" approach as a guidelinein resolving
dispute. Step 4 allowsfor aparty to challenge an ALJruling by filing an expedited complaint.

%152 SBC comments at 99.

8153 \Vanguard reply at 18-20;accord Competition Policy Institute reply at 18-19.
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how to conduct arbitration when the Commission has not assumed jurisdiction. The rules we establish will
give notice of the procedures and standards the Commission would gpply to mediation and arbitration,
avoid ddlay if the Commission had to arbitrate disoutes in the near future, and may aso offer guidance the
dates may, a thelr discretion, wish to condder in implementing their own mediation and arbitration
procedures and standards. We decline to adopt national rules governing state arbitration procedures. We
believe the states are in a better position to develop mediation and arbitration rules that support the
objectives of the 1996 Act. States may develop specific measures that address the concerns of small
entities and small incumbent LECs participating in mediation or arbitration.

1284. The ruleswe adopt herein are minimum, interim procedures. Adopting minimum interim
procedures now will alow the Commission to learn from the initial experiences and gain a better
underganding of what types of Stuations may arise that require Commisson action. We note that the
Commission is not required to adopt procedures and standards for mediation and arbitration within the six-
month statutory deadline and that, by adopting minimum interim procedures, the Commission can better
direct its resources to more pressing matters that fal within the sx-month statutory deadline.

1285. Regarding what conditutes a state's "failure to act to carry out its reponsibility under”
section 252, the Commission was presented with numerous options. The Commission will not take an
expandve view of what condtitutes a gate's "failureto act.”" Instead, the Commission interprets "failure to
act' to mean adate's fallure to complete its duties in atimely manner.  Thiswould limit Commission action
to indances where a state commission fails to respond, within areasonable time, to a request for mediation
or arbitration, or fails to complete arbitration within the time limits of section 252(b)(4)(C).*™> The
Commission will place the burden of proof on parties dleging that the state commission hasfalled to
respond to arequest for mediation or arbitration within a reasonable time frame. We note the work done
by statesto date in putting in place procedures and regulations governing arbitration and believe that Sates
will meet their respongbilities and obligations under the 1996 Act.**

1286. We agree with the mgority of commenters that argue that our authority to assume the state
commission's reponghilitiesis not triggered when an agreement is "deemed gpproved” under section
252(e)(4) due to state commission inaction. Section 252(€)(4) provides for automatic approva if a sate
fails to approve or regject a negotiated or arbitrated agreement within 90 days or 30 days, respectively.

3154 47 U.S.C. § 252(€)(5).

3155 47 U.S.C. § 252(b)(4)(C).

%1% See, e.g., In the Matter of the Implementation of the Mediation and Arbitration Provisions of the Federal
Telecommunications Act of 1996 Case No. 96-463-TP-UNC, Ohio Commission, (May 30, 1996)]linois Commerce

Commission On Its Own Motion Adoption of 83 I1l. Adm. Code 761 to Implement the Arbitration Provisions of Section
252 of the Telecommunications Act of 1996Docket No. 96-0297, Illinois Commission (June 14, 1996).

607



Federd Communications Commisson 96-325

Rules of gatutory congruction require us to give meaning to al provisons and to read provisons
conggtently, whereit is possible to do so. We thus conclude that the most reasonable interpretation is that
automatic approval under section 252(€)(4) does not condtitute afailure to act.

1287. We dso believe that we should establish interim procedures for interested parties to notify
the Commission that a state commission has failed to act under section 252. We bdlieve that parties should
be required to file a detailed written petition, backed by affidavit, that will, a the outst, give the
Commission a better understanding of the issues involved and the action, or lack of action, taken by the
date commission. Allowing less detailed notification increases the likelihood that frivolous requests will be
made. With less detailed notification, the Commission's investigations would be broader and more
burdensome. A detailed written petition will facilitate a decison about whether the Commission should
assume jurisdiction based on section 252(e)(5).

1288. The moving party should submit a petition to the Secretary of the Commission stating with
specificity the basis for the petition and any information that supports the claim that the state has failed to
act, including, but not limited to the gpplicable provison(s) of the Act and the factud circumstances which
support afinding that a state has failed to act. The moving party must ensure that the gpplicable state
commission and the parties to the proceeding or matter for which preemption is sought are served with the
petition on the same date the party serves the petition on the Commission. The petition will serve as notice
to parties to the Sate proceeding and the state commission who will have fifteen days from the date the
petition isfiled with the Commission to comment. Under section 252(€)(5), the Commission mugt "issue an
order preempting the state commission's jurisdiction of that proceeding or matter" no later than 90 days
from the date the petition is filed.*™’ If the Commission takes notice, as section 252(€)(5) permits, that a
date commission hasfailed to act, it will, on its own motion, issue a public notice and provide fifteen days
for interested parties to submit comment on whether the Commission should assume responsibility under
section 252(e)(5).

1289. If the Commission assumes authority under section 252(€)(5), the Commission must dso
decide whether it retains authority for that proceeding or matter. We agree with those parties who argue
that, once the Commission assumes jurisdiction of a proceeding or matter, it retains authority for that
proceeding or matter. For example, if the Commission obtains jurisdiction after a Sate commisson failsto
respond to arequest for arbitration, the Commission maintains jurisdiction over the arbitration proceeding.
Therefore, once the proceeding is before the Commission, any and al further action regarding that
proceeding or matter will be before the Commission. We note thet there is no provison in the Act for
returning jurisdiction to the state commission; moreover, the Commission, with sgnificant knowledge of the
issues a hand, would be in the best position efficiently to conclude the matter. Thus, as both alega and

3157 47 U.S.C. 8 252(e)(5).
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policy matter, we believe that the Commisson retains jurisdiction over any matter and proceeding for which
it assumes respongibility under Section 252(€)(5).

1290. We rgect the suggestion by some parties that, once the Commission has mediated or
arbitrated an agreement, the agreement must be submitted to the state commission for gpprova under sate
law. We note that section 252(€)(5) provides for the Commission to "assume the responsibility of the State
commission under this section with respect to the proceeding or matter and act for the State
commission.”***® This includes acting for the state commission under section 252(€)(1), which cals for sate
commission gpprova of "any interconnection agreement adopted by negotiation or arbitration.”**° We,
therefore, do not read section 252(e)(1) or any other provison as calling for state commission approval or
rejection of agreements mediated or arbitrated by the Commisson. In those instances where a state has
faled to act, the Commission acts on behdf of the state and no additiona State approva is required.

1291. Requirements set forth in section 252(c) for arbitrated agreements would apply to arbitration
conducted by the Commission. We see no reason, and no party has suggested apolicy or lega badgis, for
not applying such standards when the Commission conducts arbitration. Thus, arbitrated agreements must:
(1) meet the requirements of section 251, including regulations prescribed by the Commisson pursuant to
section 251, (2) establish any rates for interconnection, services, or network elements according to section
252(d); and (3) provide a schedule for implementation of the terms and conditions by the parties to the
agreement.®®  We rgect the suggestion made by some parties that, if the Commission stepsinto the sate
commission role, it is bound by state laws and standards that would have applied to the state commission.
While states are permitted to establish and enforce other requirements, these are not binding standards for
arbitrated agreements under section 252(c). Moreover, the resources and time potentialy needed to
review adequately and interpret the different laws and standards of each state render this suggestion
untenable. Findly, we conclude that it would not make sense to gpply to the Commission the timing
requirements that section 252(b)(4)(c) imposes on state commissons. The Commission, in some instances,
might not even assume jurisdiction until nine months (or more) have lgpsed since a section 251 request was
initiated.

1292. Based on the comments of the parties, we conclude that a"find offer" method of
arbitration, smilar to the approach recommended by Vanguard, would best serve the public interest. 3
Under "fina offer”" arbitration, each party to the negotiation proposes its best and find offer and the

3158 47 U.S.C. § 252(€)(5).
3159 47 U.S.C. § 252(e)(1).
3180 47 U.S.C. § 252(c).

8161 \Vanguard comments at 39-40.
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arbitrator determines which of the proposals become binding. The arbitrator would have the option of
choosing one of the two proposalsin its entirety, or the arbitrator could decide on an issue-by-issue basis.
Each find offer must: (1) meet the requirements of section 251, including the Commisson's rules
thereunder; (2) establish rates for interconnection, services, or network elements according to section
252(d); and (3) provide a schedule for implementation of the terms and conditions by the parties to the
agreement.®®* If afind offer submitted by one or more parties fails to comply with these requirements, the
arbitrator would have discretion to take steps designed to result in an arbitrated agreement that satisfies the
requirements of section 252(c), including requiring parties to submit new find offerswithin atime frame
specified by the arbitrator, or adopting a result not submitted by any party that is consstent with the
requirements in section 252(c).

1293. The parties could continue to negotiate an agreement after they submit their proposals and
before the arbitrator makes a decison. Under this approach, the Commission will encourage negotiations,
with or without the assstance of the arbitrator, to continue after arbitration offers are exchanged. Parties
are not precluded from submitting subsequent fina offers following such negotiations. We believe that
permitting post-offer negotiations will increase the likelihood that the parties will reach consensus on
unresolved issues. In addition, permitting post-offer negotiations will increase flexibility and will alow
parties to tailor counter-proposals after arbitration offers are exchanged. To provide an opportunity for
final post-offer negotiation, the arbitrator will not issue a decision for at least 15 days after submission of the
final offers by the parties. In addition, the offers must be consstent with section 251, including the
regulations prescribed by the Commisson. We rgect SBC's suggestion that an arbitrated agreement is not
binding on the parties. Absent mutua agreement to different terms, the decison reached through arbitration
isbinding. We conclude that it would be inconsstent with the 1996 Act to require incumbent LECsto
provide interconnection, services, and unbundled eements, impose a duty to negotiate in good faith and a
right to arbitration, and then permit incumbent LECs to not be bound by an arbitrated determination. We
aso bdieve that, dthough competing providers do not have an affirmative duty to enter into agreements
under section 252, a requesting carrier might face pendlties if, by refusing to enter into an arbitrated
agreement, that carrier is deemed to have failed to negotiate in good faith.*'** Such pendlties should serve
as adisncentive for requesting carriers to force an incumbent LEC to expand resourcesin arbitration if the
requesting carrier does not intend to abide by the arbitrated decision.

1294. Adopting a"find offer" method of arbitration and encouraging negotiations to continue
dlows us to maintain the benefits of find offer arbitration, giving parties an incentive to submit redidtic "find
offers," while providing additiond flexibility for the parties to agree to a resolution that best servestheir
interests. To the extent that these procedures encourage parties to negotiate voluntarily rather than

3182 47 U .S.C. § 252(c).

%163 See 47 U.S.C. § 252(b)(5) (requiring parties to negotiate in good faith in the course of arbitration).
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arbitrate, such negotiated agreements will be subject to review pursuant to section 252(e)(2)(A), which
would adlow the Commisson to rgect agreementsif they are inconastent with the public interest. This
gpproach also addresses the argument that under "fina offer” arbitration neither offer might best serve the
public interest, because it dlows the parties to obtain feedback from the arbitrator on public interest
matters.

1295. We believe that the arbitration proceedings generaly should be limited to the requesting
carrier and the incumbent loca exchange provider. Thiswill alow for amore efficient process and minimize
the amount of time needed to resolve disputed issues. We believe that opening the processto dl third
parties would be unwieldy and would delay the process. We will, however, consider requests by third
parties to submit written pleadings. This may, in some instances, alow interested parties to identify
important public policy issues not raised by partiesto an arbitration.

B. Requirements of Section 252(i)
1. Background

1296. Section 251 requires that interconnection, unbundled element, and collocation rates be
"nondiscriminatory™ and prohibits the impaosition of "discriminatory conditions' on the resde of
telecommunications services. ' Section 252(i) of the 1996 Act providesthat a"loca exchange carrier
shall make available any interconnection, service, or network eement provided under an agreement
gpproved under [section 252] to which it isa party to any other requesting telecommunications carrier upon
the same terms and conditions as those provided in the agreement.”*'* In the NPRM, we expressed the
view that section 252(i) appears to be a primary tool of the 1996 Act for preventing discrimination under
section 251, and we sought comment on whether we should adopt national standards for resolving disputes
under section 252(i) in the event that we must assume the state's responsibilities pursuant to section
252(e)(5). In addition, because we may need to interpret section 252(i) if we assume the state
commission's responghilities, we sought comment on the meaning of section 252(i).

1297. We dso sought comment in the NPRM on whether section 252(i) requires that only
amilarly-stuated carriers may enforce againgt incumbent LECs provisons of agreements filed with date
commissions, and, if so, how "smilarly-stuated carrier” should be defined. In particular, we asked whether
section 252(i) requires that the same rates for interconnection must be offered to dl requesting carriers

%1447 U.S.C. 88 251(c)(2)(D) (interconnection rates, terms, and conditions); 251(c)(3) (unbundled network elements
rates, terms, and conditions); 251(c)(6) (collocation rates, terms, and conditions); and 251(c)(4)(B) (resale). Section
252(d)(1) also requires nondiscriminatory interconnection and network element charges. 47 U.S.C. 8§ 252(d)(1).

3165 47 U.S.C. § 252(i).
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regardless of the cost of serving that carrier, or whether it would be consstent with the Satute to permit
different rates if the costs of serving carriers are different. We also asked whether the section can be
interpreted to alow incumbent L ECs to make available interconnection, services, or network elements only
to requesting carriers serving a comparable class of subscribers or providing the same service (i.e., locdl,
access, or interexchange) as the origind parties to the agreement. In the NPRM, we tentatively concluded
that the language of the statute gppears to preclude such differentid treatment among carriers.

1298. Additionaly, we sought comment in the NPRM on whether section 252(i) permits
requesting telecommunications carriers to choose among individua provisons of publicly-filed
interconnection agreements or whether they must subscribe to an entire agreement. We aso sought
comment regarding what time period an agreement must remain available for use by other requesting
telecommunications carriers.

2. Comments

1299. Two gtate commissions and SBC believe that implementation of section 252(i) should be left
to the states,**® while Time Warner favors nationa standards®®” CompTd argues that we should adopt
expedited procedures whereby carriers may complain to the Commisson when incumbent LECs refuse to
make agreements available to them in dleged violation of section 252(i). %

1300. New entrants generaly support the view that section 252(i) does not require that requesting
carriers seeking to avail themselves of a prior negotiated or arbitrated agreement be "smilarly Stuated” with
respect to the origina party who negotiated the agreement.®* They argue that such alimitation would be
contrary to Congresss intent,*'™ or that it could invite perpetud disoute over which carriers are smilarly
situated and what cost differences are real and material.*"* Winstar questions whether states could

3186 Pennsylvania Commission comments at 43; L ouisiana Commission comments at 28-29; SBC Comments at 24.
3187 Time Warner comments at 112.
3168 CompTel comments at 107.

3189 WinStar comments at 18-19; CompTel comments at 106; LDDS comments at 88; Time Warner comments at 113;
ACSI reply at 23-24;Telecommunications Resellers Assn comments at 50.

*17° CompTel comments at 106L. DDS comments at 88; Time Warner comments at 113. CompTel also asserts that,
subject to cost-based deviations, no carrier should pay more than any other carrier when it purchases the same service or
facility from the same incumbent LEC, nor should agreements include language regarding the nature of the carrier who
may subsequently enter into the same agreements. CompTel comments at 106.

3171 Telecommunications Resellers Assn comments at 50-51.
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implement a"smilarly Stuated” carrier requirement without unintentionaly creating a vehicle for incumbent
LECsto discriminate against competitive entrants.®?  LDDS specifically agrees with the NPRM's
tentative conclusion that section 252(i) prohibits incumbent LECs from limiting the availability of agreements
to a carrier based on the class of customers the carrier serves or the type of service it provides.®”® The
Telecommunications Resellers Assh believes section 252(i) prohibits discrimination on the basis of the cost
of serving acarrier, and clams its members have been, and continue to be, denied preferred service
offerings and price points in the interexchange market under the guise of a"smilarly stuated” criterion. 3+

1301. WinStar suggests we assign to the incumbent LEC a heavy burden of proving that a new
carrier is subgantidly different from the origind parties to an agreement, and that we require the incumbent
LEC to provide service to the new entrant according to the individua terms of an agreement while the
dispute is pending. WinStar asserts that, absent such requirements, the incumbent LEC could use aleged
technological differences to create barriers to entry. 3"

1302. GTE, PacTd, USTA, BellSouth, and the Ohio Consumers Counsdl bdlieve the Satute
contemplates drawing distinctions between carriers,*'”® such as, for ingance, where the incumbent LEC
faces different codts in serving different carriers®”” According to GTE and PacTd, carriers must be
"amilarly stuated” because the subsequent carrier's technica requirements may be incompatible with the
incumbent LEC's network.*® GTE asserts that providing service under an agreement to carriers that are
not amilarly Stuated with respect to the technical feagbility and costs of interconnection and transport and
termination would be incongstent with the 1996 Act's requirements that interconnection be technicaly
feasible and offered at cost-based rates.*"®

$72 WinStar comments at 18-19.

3173 LDDS comments at 88.

3174 Telecommunications Resellers Assn comments at 50-51.

8175 \WinStar comments at 19 n.14. WinStar further suggests that the L EC should be required to adjust the arrangement
to account for differences in technology employed by the new entrant, without revising material terms of the

arrangement. Id.

8176 GTE comments at 82-83; PacTel comments at 101; USTA comments at 95-96; Bell South comments at 80-81; Ohio
Consumers' Counsel comments at 51.

8177 GTE comments at 82-83; M unicipal Utilities comments at 14; USTA comments at 96.
%178 GTE comments at 82-83; PacTel comments at 101.

317 GTE comments at 83.
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1303. Incumbent LECs dso generdly oppose the view that section 252(i) permits competitive
carriers to choose among provisions in a publicly-filed interconnection agreement.*®  For instance,
BellSouth contends that the text of section 252(i) supportsits view, and that the legidative history reference
cited in the NPRM casts no light on Congress intent because the House did not recede to the Senate's
language®®*  GTE urges the Commission to treat the availability of agreements under section 252(i) the
sameway it treats AT& T Taiff 12 and Contract Tariff offerings®# Ameritech, GTE and SBC dso
contend that section 252(i)'s requirement that a requesting carrier take service upon the same terms and
conditions as the origind carrier precludes unbundled availability.*'** USTA argues unbundled availability
of agreement provisons will skew the individudized nature of negotiations, magnify the importance of each
individua term of an agreement, and encourage incumbent LECs to offer only standardized, rdatively high-
cost packages.®#

1304. New entrants, joined by the Ohio Commission, support the view that the Satute makes
individud provisions of agreements available to carriers®® They argue that this comports with the
datutory language and legidative history,*® and that requiring requesting carriers to take an entire
agreement will cause delay*™®” and foster discrimination by enabling incumbent LECs to fashion agreements
S0 that no subsequent carrier may benefit from them.®'® M CI argues that, dthough this approach may

1% See, e.g., Ameritech comments at 98-99; Bell South comments at 81Bay Springset al commentsat 19; GTE
comments at 83; SBC comments at 24; USTA comments at 96-97.

%1% Bell South comments at 81.

3182 GTE comments at 83;see also Bell South comments at81; USTA comments at 97.

3183 Ameritech comments at 99; GTE comments at 83; SBC comments at 24.

3184 USTA comments at 96.

3185 Seg, e.9., ALTS comments at 54-55; LDDS comments at 89; Jones Intercable comments at 36; Sprint reply at 48;
CompTel reply at 45; AT& T comments at 89-90; NEXTLINK comments at 36-37; MFS comments at 90-91; Time Warner
reply at 45-46; Telecommunications Resellers Assn comments at 51; Ohio Commission comments at 84.eleport argues
that, if the FCC does not adopt its "preferred outcomes" paradigm for negotiations, it should allow carriersto pick and
choose among provisions, asserting that without the ability to pick and choose among provisions, unequal bargaining
conditions between LECs and competitive LECs will make meaningful negotiationsimpossible. Teleport comments at 54-

55.

188 WinStar comments at 17-18; M CI comments at 96; Jones Intercable comments at 36; SBA comments at 17; Time
Warner reply at 46.

3187 WinStar comments at 18.

3188 Seg, e.9., Telecommunications Resellers Ass'n comments at 51; Sprint reply at 48; AT& T comments at 90 n.139;
MFS comments at 90-91.
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make incumbents less likely to compromise, the effect on negotiations will be smal.** The SBA assarts
dlowing entrants to utilize individua provisons of agreements will leed to increased competition, which, in
turn, will drive prices towards the most economicaly efficient levels, and that these benefits outweigh any
additiona burden that such unbundling may place upon incumbentsin negotiating agreements.*'* SBA
further argues that failure to permit unbundling of agreements would deter entry by smaller competitors that
are unable or unwilling to pay for dl of the eements contained in a an agreement negotiated by alarger
competitor.®** CompTd asksthat we rule that an incumbent LEC may not insist upon the observance of
any term or condition that is not reasonable in the context of the requesting carrier. >

1305. ALTS suggests that we permit unbundled availability to the level of the individua paragraphs
and sections of section 251, with the exception of network elements provided pursuant to section
251(c)(3), which AL TS believes should be provided individualy to non-parties on a disaggregated
basis®* ALTS argues such arule would reduce concern that unbundled availability would dow the
negotiation process by magnifying the importance of individua terms.®*** Jones Intercable requests that we
clarify that the datute permits so-called "most favored nation” provisons, which alow anew entrant with an
interconnection agreement in place with an incumbent LEC to modify such an agreement to substitute the
preferable termsincluded in a later agreement that the incumbent LEC enters with a subsequent new
entrant.>'*

1306. Parties suggestions for the length of time agreements should remain on file pursuant to
section 252(i) range from a reasonable period,**® until changes in the network adopted for independent
reasons make it no longer feasible to provide interconnection under an agreement,**” to aslong asthe

3189 M Cl comments at 96.

3190 SBA comments at 18.

3191 SBA comments at 16-17; e also R. Koch comments at 3.
3192 CompTel comments at 107.

3193 ALTS comments at 54-55.

9,

%1% Jones Intercable comments at 36.

819 BellSouth comments at 81-82. GTE suggested agreements remain publicly available for areasonable period, as
Commission requiresfor AT& T's Tariff 12. GTE comments at 83.

3197 M Cl comments at 97.

615



Federd Communications Commisson 96-325

agreement remains in operation.®**®  Out of concern that incumbent LECs might force competitors to
renegotiate agreements at unreasonably short intervals, the SBA argues that there should be no arbitrary
limit on the duration of agreements.®'*

1307. Severa new entrants aso raise issues concerning the filing of agreements pursuant to section
252(i). Jones Intercable urges us to require that incumbent LECs file copies of al negotiated agreements at
the FCC, aswell as at state commissions.®®

1308. AT& T and the Telecommunications Resdllers Assn believe section 252(i) requires that
interconnection agreements negotiated prior to enactment of the 1996 Act be available for use by
requesting telecommunications carriers,*** while F. Williamson opposes this view.*? MFS, NCTA and
WinStar urge us to find that section 252(i) applies to interconnection agreements between adjacent, non-
competing LECs**  BellSouth is opposed.®*

3. Discussion

1309. We conclude that it will assst the carriersin determining their respective obligations,
facilitate the development of a single, uniform legd interpretation of the Act's requirements and promote a
procompetitive, nationa policy framework to adopt nationa standards to implement section 252(i). Issues
such as whether section 252(i) alows requesting telecommunications carriers to choose among provisons
of prior interconnection agreements or requires them to accept an entire agreement are issues of law that
should not vary from dtate to state and are also centrd to the statutory scheme and to the emergence of
competition. Nationa standards will help state commissions and parties to expedite the resolution of
disputes under section 252(i).

3198 Telecommunications Resellers Assn comments at 51-52; Time Warner comments at 114; Lincoln Tel. comments at
25-26.

3199 SBA comments at 18.
3200 Jones | ntercable comments at 20.
8201 AT& T comments at 89; Telecommunications Resellers Assn comments at 52.

292 £ Williamson comments at 5 (arguing that nothing in the 1996 Act requires that existing agreements be submitted
or resubmitted to a state commission for approval).F. Williamson further comments that the statute does not permit one
party to an existing agreement compel renegotiation (and/or arbitration) under the proceduresin section 25@1.

3203 M FS comments at 86; NCTA reply at 13; WinStar reply at 19.

8204 Bell South comments at 64;see also Rural Tel. Coalition comments at 15-16 (asserting sections 251-252 do not apply
to agreements between adjacent, non-competing carriers).
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1310. We conclude that the text of section 252(i) supports requesting carriers ability to choose
among individua provisons contained in publicly filed interconnection agreements. As we note above,
section 252(i) provides that a"loca exchange carrier shall make available any interconnection, service, or
network element provided under an agreement . . . to which it isa party to any other requesting
telecommunications carrier upon the same terms and conditions as those provided in the agreement.” %%
Thus, Congress drew a distinction between "any interconnection, service, or network element[s] provided
under an agreement,” which the gatute ligs individualy, and agreementsin their totality. Requiring
requesting carriers to elect entire agreements, instead of the provisons relating to specific eements, would
render as mere surplusage the words "any interconnection, service, or network eement.”

1311. We disagree with BellSouth regarding the sSgnificance of the legidative history quoted in the
NPRM. The Conference Committee amended section 251(g), S. 652's predecessor to section 252(i), and
changed "service, facility, or function” to "interconnection, service, or dement.” The House of
Representatives hill did not contain a version of section 252(i).3* We find that section 252(i)'s language
does not differ substantively from the text of the Senate bill's section 251(g). The Senate Commerce
Committee stated its provision, section 251(g), was intended to "make interconnection more efficient by
making available to other carriers the individua eements of agreements that have been previoudy
negotiated."**”

1312. Wedso find that practical concerns support our interpretation. Asobserved by AT& T and
others, failure to make provisions available on an unbundled basis could encourage an incumbent LEC to
insert into its agreement onerous terms for a service or eement that the origind carrier does not need, in
order to discourage subsequent carriers from making a request under that agreement. In addition, we
observe that different new entrants face differing technica congraints and costs. Since few new entrants
would be willing to dect an entire agreement that would not reflect their costs and the specific technica
characterigtics of their networks or would not be consistent with their business plans, requiring requesting
carriers to elect an entire agreement would appear to eviscerate the obligation Congress imposed in section
252(i).

1313. We dso choose this interpretation despite concerns voiced by some incumbent LECs that
dlowing carriersto choose among provisons will harm the public interest by dowing down the process of
reaching interconnection agreements by making incumbent LECslesslikely to compromise. In reaching this

3295 47 U.S.C. § 252(i).

%29 Although H.R. 1555's section 244(d) contained similar ideas, its language and structure are sufficiently different
from that of section 252(i) that we do not consider section 244(d) to be a prior version of section 252(i).

8207 Report of the Committee on Commerce, Science, and Transportation on S. 653. Rpt. 104-23, 104th Cong., 1st
Sess. (1995) at 21-22.
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conclusion, we observe that new entrants, who stand to lose the mogt if negotiations are delayed, generaly
do not argue that concern over dow negotiations would outweigh the benefits they would derive from being
able to choose among terms of publicly filed agreements. Unbundled access to agreement provisons will
enable smdler carriers who lack bargaining power to obtain favorable terms and conditions -- including
rates -- negotiated by large IX Cs, and speed the emergence of robust competition.*%

1314. We conclude that incumbent LECs must permit third parties to obtain access under section
252(i) to any individuad interconnection, service, or network element arrangement on the same terms and
conditions as those contained in any agreement gpproved under section 252. We find that this leve of
disaggregation is mandated by section 252(a)(1), which requires that agreements shdl include "charges for
interconnection and each service or network element included in the agreement,” and section 251(c)(3),
which requires incumbent LECs to provide "non-discriminatory access to network elements on an
unbundled basis™ In practica terms, this means that a carrier may obtain access to individual eements such
as unbundled loops at the same rates, terms, and conditions as contained in any approved agreement. We
agree with ALTS that such aview comports with the statute, and lessens the concerns of carriers that argue
that unbundled availability will delay negotiaions.

1315. Wergect GTE's argument that section 252(i)'s statement, that requesting carriers must
receive individua eements "upon the same terms and conditions' as those contained in the agreemernt,
precludes unbundled avalability of individud dements. GTE's argument fails to give meaning to Congresss
distinction between agreements and eements, and ignores the 1996 Act's prime gods of nondiscriminatory
trestment of carriers and promotion of competition. Instead, we conclude that the "same terms and
conditions' that an incumbent LEC may ingst upon shal rdae solely to the individua interconnection,
sarvice, or eement being requested under section 252(i). For instance, where an incumbent LEC and a
new entrant have agreed upon arate contained in a five-year agreement, section 252(i) does not necessarily
entitle athird party to receive the same rate for a three-year commitment. Similarly, that one carrier has
negotiated a volume discount on loops does not automatically entitle athird party to obtain the same rate
for asmadler amount of loops. Given the primary purpose of section 252(i) of preventing discrimination, we
require incumbent L ECs seeking to require athird party agree to certain terms and conditions to exercise its
rights under section 252(i) to prove to the state commission that the terms and conditions were legitimately
related to the purchase of the individua eement being sought. By contrast, incumbent LECs may not
require asa"same' term or condition the new entrant's agreement to terms and conditions relating to other
interconnection, services, or eements in the approved agreement. Moreover, incumbent LEC effortsto
redrict availability of interconnection, services, or dements under section 252(i) also must comply with the
1996 Act's generd nondiscrimination provisons. See Section VI1.d.3.

3208 See Regulatory Flexibility Act, 5 U.S.C. 88 601 et seq.
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1316. We further conclude that section 252(i) entitles all parties with interconnection agreements
to "mogt favored nation” status regardless of whether they include "most favored nation” clausesin their
agreements. Congresss command under section 252(i) was that parties may utilize any individua
interconnection, service, or lement in publicly filed interconnection agreements and incorporate it into the
terms of ther interconnection agreement. This means that any requesting carrier may avail itsdlf of more
advantageous terms and conditions subsequently negotiated by any other carrier for the same individua
interconnection, service, or eement once the subsequent agreement is filed with, and approved by, the state
commission. We believe the approach we adopt will maximize competition by ensuring that carriers obtain
access to terms and elements on a nondiscriminatory basis.

1317. Wefind that section 252(i) permits differential trestment based on the LEC's cost of serving
acarier. We further observe that section 252(d)(1) requires that unbundled eement rates be cost-based,
and sections 251(c)(2) and (c)(3) require incumbent LECs to provide only technically-feasible forms of
interconnection and access to unbundled eements, while section 252(i) mandates that the availability of
publicly-filed agreements be limited to carriers willing to accept the same terms and conditions as the carrier
who negotiated the original agreement with the incumbent LEC. We conclude that these provisions, read
together, require that publicly-filed agreements be made available only to carriers who cause the incumbent
LEC to incur no greater codts than the carrier who originaly negotiated the agreement, so asto result in an
interconnection arrangement that is both cost-based and technically feasble. However, as discussed in
Section VI regarding discrimination, where an incumbent LEC proposes to treat one carrier differently than
another, the incumbent LEC mugt prove to the state commission that that differentid trestment is judtified
based on the cogt to the LEC of providing that element to the carrier.

1318. We conclude, however, that section 252(i) does not permit LECs to limit the availability of
any individua interconnection, service, or network element only to those requesting carriers serving a
comparable class of subscribers or providing the same service (i.e., local, access, or interexchange) asthe
origina party to the agreement. In our view, the class of customers, or the type of service provided by a
carrier, does not necessarily bear a direct relationship with the costsincurred by the LEC to interconnect
with that carrier or on whether interconnection is technically feasible. Accordingly, we conclude that an
interpretation of section 252(i) that attemptsto limit availability by class of customer served or type of
service provided would be at odds with the language and structure of the statute, which contains no such
limitation.

1319. We agree with those commenters who suggest that agreements remain available for use by
requesting carriers for a reasonable amount of time. Such a rule addresses incumbent LEC concerns over
technica incompatibility, while & the same time providing requesting carriers with a reasonable time during
which they may benefit from previoudy negotiated agreements. In addition, this gpproach makes economic
sense, ance the pricing and network configuration choices are likely to change over time, as severd
commenters have observed. Given thisredity, it would not make sense to permit a subsequent carrier to
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impose an agreement or term upon an incumbent LEC if the technica requirements of implementing that
agreement or term have changed.

1320. We obsarve that section 252(h) expressy provides that state commissions maintain for
public inspection copies of interconnection agreements approved under section 252(f). We therefore
decline Jones Intercabl€'s suggestion that we require carriersto file agreements at the FCC, in addition to
section 252(h)'s filing requirement. However, when the Commisson performs the state's responsibilities
under section 252(e)(5), parties must file their agreements with the Commission, as well as with the Sate
commission.*®

1321. We further conclude that a carrier seeking interconnection, network elements, or services
pursuant to section 252(i) need not make such requests pursuant to the procedures for initia section 251
requests, but shal be permitted to obtain its statutory rights on an expedited bass. Wefind that this
interpretation furthers Congresss stated gods of opening up local markets to competition and permitting
interconnection on just, reasonable, and nondiscriminatory terms, and that we should adopt measures that
ensure competition occurs as quickly and efficiently as possble. We conclude that the nondiscriminatory,
pro-competition purpose of section 252(i) would be defeated were requesting carriers required to undergo
alengthy negotiation and gpprova process pursuant to section 251 before being able to utilize the terms of
aprevioudy approved agreement.  Since agreements shall necessarily be filed with the Sates pursuant to
section 252(h), we leave to state commissions in the first instance the details of the procedures for making
agreements available to requesting carriers on an expedited basis.  Because of the importance of section
252(i) in preventing discrimination, however, we conclude that carriers seeking remedies for aleged
violations of section 252(i) shall be permitted to obtain expedited relief at the Commission, including the
resolution of complaints under section 208 of the Communications Act, in addition to their Sate remedies.

1322. We conclude as well that agreements negotiated prior to enactment of the 1996 Act must be
available for use by subsequent, requesting carriers. Section 252(i) must be read in conjunction with
section 252(a)(1), which clearly states that "agreement” for purposes of section 252, "includ[es] any
interconnection agreement negotiated before the date of enactment . . . ."**° We conclude that this
language demondtrates that Congress intended 252(i) to apply to agreements negotiated prior to enactment
of the 1996 Act and approved by the state commission pursuant to section 252(¢e), as well as those
approved under the section 251/252 negotiation process. Accordingly, we find that agreements negotiated
prior to enactment of the 1996 Act must be disclosed publicly, and be made available to requesting
telecommunications carriers pursuant to section 252(i).

3209 \We note section 22.903(d) of our rules, which remainsin effect, requires the BOCs to file with us their
interconnection agreements with their affiliated cellular providers. 47 C.F.R. § 22.903(d).

3210 47 U.S.C. § 252(a)(1).
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1323. We dso find that section 252(i) applies to interconnection agreements between adjacent,
incumbent LECs. We note that section 252(i) requires aloca exchange carrier to make available to
requesting telecommunications carriers "any interconnection service, or network element provided under
an agreement approved under this section . . . ."*" The plain meaning of this section is that any
interconnection agreement gpproved by a state commission, including one between adjacent LECs, must be
made available to requesting carriers pursuant to section 252(i). Requiring availability of such agreements
will provide new entrants with aredistic benchmark upon which to base negatiations, and thiswill further
the Congressiona purpose of increasing competition. As stated in Section 111 of this Order, adjacent,
incumbent LECs will be given an opportunity to renegotiate such agreements before they become subject to
section 252(i)'s requirements. In Section 111, we also consder, and rgject, the Rural Tel. Codlition's
argument that making agreements between adjacent, non-competing L ECs available under section 252 will
have a detrimentd effect on small, rura carriers. See Section 111, supra.

3211 47 U S.C. § 252(i) (emphasis supplied).
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XV. FINAL REGULATORY FLEXIBILITY ANALYSS

1324. Asrequired by Section 603 of the Regulatory Flexibility Act (RFA), 5U.S.C. 8§ 603, an
Initial Regulatory Hexibility Andyss (IRFA) was incorporated in the NPRM. The Commission sought
written public comment on the proposasin the NPRM. The Commisson's Find Regulatory FHexibility
Andyss (FRFA) in this Order conformsto the RFA, as amended by the Contract With America
Advancement Act of 1996 (CWAAA), Pub. L. No. 104-121, 110 Stat. 847 (1996).%%12

A. Need for and Objectives of this Report
and Order and the Rules Adopted Herein

1325. The Commission, in compliance with section 251(d)(1) of the Communications Act of 1934,
as amended by the Telecommunications Act of 1996 (the 1996 Act), promulgates the rules in this Order to
ensure the prompt implementation of sections 251 and 252 of the 1996 Act, which are the loca
competition provisons. Congress sought to establish through the 1996 Act "a pro-competitive, de-
regulatory nationd policy framework" for the United States tdlecommunications industry.®** Three
principa goals of the telephony provisons of the 1996 Act are: (1) opening loca exchange and exchange
access markets to comptition; (2) promoting increased competition in telecommunications markets thet are
aready open to competition, particularly long distance services markets, and, (3) reforming our system of
universa service so that universa serviceis preserved and advanced as loca exchange and exchange
access markets move from monopoly to competition.

1326. The rules adopted in this Order implement the first of these goals -- opening loca exchange
and exchange access markets to competition. The objective of the rules adopted in this Order isto
implement as quickly and effectively as possble the nationd telecommunications policies embodied in the
1996 Act and to promote the development of competitive, deregulated markets envisioned by
Congress*'* |n doing S0, we are mindful of the balance that Congress struck between this god of bringing
the benefits of competition to dl consumers and its concern for the impact of the 1996 Act on small
incumbent local exchange carriers, particularly rura carriers, as evidenced in section 251(f) of the 1996
Act.

%212 qubtitle 11 of the CWAAA is"The Small Business Regulatory Enforcement Fairness Act of 1996" (SBREFA),
codifiedat 5 U.S.C. § 601et seq.

8213 S, Conf. Rep. No. 230, 104th Cong., 2d Sess. 1 (1996).

3214 Id
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B. Analysis of Significant Issues
Raised in Responseto the IRFA

1327. Summary of the Initial Regulatory Flexibility Analysis (IRFA). Inthe NPRM, the
Commission peformed an IRFA.**> In the IRFA, the Commission found that the rules it proposed to
adopt in this proceeding may have a sgnificant impact on a substantial number of small business as defined
by section 601(3) of the RFA. The Commission stated that its regulatory flexibility andysswas
ingpplicable to incumbent L ECs because such entities are dominant in their field of operation. The
Commission noted, however, that it would take gppropriate steps to ensure that the specia circumstances
of smaller incumbent LECs are carefully congdered in our rulemaking. The Commission dso found that the
proposed rules may overlap or conflict with the Commission's Part 69 access charge and Expanded
Interconnection rules. Findly, the IRFA solicited comment on dternatives to our proposed rules that
would minimize the impact on small entities consstent with the objectives of this proceeding.

1. Treatment of Small LECs

1328. Comments. The Smdl Busness Adminigration (SBA), the Rural Telephone Codlition
(Rurd Tel. Cadition), and CompTd maintain that the Commission violated the RFA when it falled to
include smal incumbent LECsin its IRFA without firgt consulting SBA to establish a definition of "smadll
busness"**® Rurd Td. Codition and CompTd aso argue that the Commission failed to explain its
datement that "incumbent LECs are dominant in their field of operation” or how that finding was
reached.®*” Rurd Td. Codlition states that such an andysis of the market power of incumbent LECsis
necessary because incumbent LECs are now facing competition from a variety of sources, including wireline
and wirdess carriers. Rurd Tdl. Coalition recommends that the Commission abandon its determination that
al incumbent LECs are dominant, and perform regulatory flexibility analysis for incumbent LECs having
fewer than 1500 employees.®'®

1329. Discussion. Inessence, SBA and Rurd Tel. Codlition argue that we exceeded our
authority under the RFA by certifying al incumbent LECs as dominant in their field of operation, and
concluding on that basis that they are not smal businesses under the RFA. SBA and Rurd Td. Codition
contend that the authority to make a Sze determination rests soldly with SBA and that, by excluding a group
(smdl incumbent LECs) from coverage under the RFA, the Commisson made an unauthorized sze

215 NPRM at paras. 274-287.
3216 SBA RFA comments at 3-5; Rural Tel. Coalition reply at 38-39; CompTel reply at 46.
3217 Rural Tel. Coalition reply at 39; CompTel reply at 46.

3218 Rural Tel. Coalition reply at 40.
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determination.**® Neither SBA nor Rura Tdl. Caodlition cites any specific authority for this latter
proposition.

1330. We have found incumbent LECsto be "dominant in their field of operation” since the early
1980's, and we consistently have certified under the RFA 3 that incumbent LECs are not subject to
regulatory flexibility analyses because they are not small businesses.*?* We have made similar
determinations in other areas.*** \We recognize SBA's specia role and expertise with regard to the RFA,
and intend to continue to consult with SBA outside the context of this proceeding to ensure that the
Commission is fully implementing the RFA.  Although we are not fully persuaded on the basis of this record
that our prior practice has been incorrect, in light of the specia concernsraised by SBA and Rurd Tel.
Cadlition in this proceeding, we will, nevertheless, include smal incumbent LECsin this FRFA to remove
any possibleissue of RFA compliance. We, therefore, need not address Rurd Tel. Codlition's arguments
that incumbent L ECs are not dominant.**%

2. Other Issues

1331. Comments. Partiesraised severd other issuesin response to the Commisson's IRFA in
the NPRM. SBA and CompTe contend that commenters should not be required to separate their
comments on the IRFA from their comments on the other issues raised in the NPRM.3** SBA maintains
that separating RFA comments and discusson from the rest of the comments "isolates' the regulatory
flexibility analyss from the remainder of the discussion, thereby handicgpping the Commission's andysis of
the impact of the proposad rules on small businesses®*  SBA further suggests that our IRFA failed to:
(1) give an adequate description of the projected reporting, recordkeeping, and other compliance
requirements of the proposed rules, including an estimate of the classes of small entities that will be subject

3219 SBA RFA comments at 4-5 (citing 15 U.S.C. 8632(a)(2)); Rural Tel. Coalition reply at 38.

3220 S0 5 U.S.C. § 605(b).

3221 See, e.¢., Expanded Interconnection with Local Telephone Company FacilitieSupplemental Notice of Proposed
Rulemaking, 6 FCC Rcd 5809 (1991)M TS and WATS Market StructureReport and Order, 2 FCC Rcd 2953, 2959 (1987)
(citingMTS and WATS Market StructureThird Report and Order, 93 F.C.C.2d 241, 338-39 (1983)).

%222 See, e.g., In the Matter of Implementation of Sections of the Cable Television Consumer Protection Act of 1992:
Rate Regulation Sixth Report and Order and Eleventh Order on Reconsideration, 10 FCC Rcd 7393, 7418 (1995).

%223 Rural Tel. Coalition reply at 39-40.
3224 SBA RFA comments at 2-3, CompTel reply at 46.

3225 Id
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to the requirement and the professional skills necessary to prepare such reports or records; *% and

(2) describe dgnificant aternatives that minimize the significant economic impact of the proposal on smdl
entities, including exemption from coverage of the rule.®?’ SBA aso assarts that none of the dternativesin
the NPRM is designed to minimize the impact of the proposed rules on small businesses.

1332. The ldaho Commission argues that the Commission's ruleswill be devised for large carriers
and therefore will be "de facto burdensome" to Idaho'sincumbent LECs and probably to potentia new
entrants, which may be small companies®?® Therefore, Idaho requests that state commissions be
permitted flexibility to address the impacts of our rules on smdler incumbent LECs.

1333. The Small Cable Business Association (SCBA) contends that the Commission's IRFA is
inadequate because it does not sate that smal cable companies are among the small entities affected by the
proposed rules**®  In its comments on the IRFA, SCBA refersto its proposa that the Commission
edablish the following nationa standards for smal cable companies: (1) the definition of "good faith”
negotiation; (2) the development of less burdensome arbitration procedures for interconnection and resae;
(3) the desgnation of a smal company contact person at incumbent LECs and state commissions,; and (4)
the application of section 251(f) of the 1996 Act.***

1334. Discussion. We disagree with SBA's assessment of our IRFA. Although the IRFA
referred only generdly to the reporting and recordkeeping requirements imposed on incumbent LECs, our
Federal Regigter notice set forth in detail the genera reporting and recordkeeping requirements as part of
our Paperwork Reduction Act statement.*** The IRFA aso sought comment on the many dternatives
discussed in the body of the NPRM, including the statutory exemption for certain rurd telephone
companies®* The numerous generd public comments concerning the impact of our proposa on small
entities in response to the NPRM , indluding comments filed directly in response to the IRFA, % enabled us

3226 GBA RFA comments at 5-6¢iting 5 U.S.C. § 603(b)(4).

3221 GBA RFA comments at 7-8citing 5 U.S.C. § 603(c).

%228 | daho Commission comments at 15.

%229 SCBA RFA commentsat 1.

2%0d, at 1-2.

2 NPRM, at para. 283 (rel. Apr. 19, 1996)summarized at61 Fed. Reg. 18311, 18312 (Apr. 25, 1996).
3232 47 J.S.C. § 251(f).

3233 SBA RFA comments; Rural Tel. Coalition reply at 38-41; Idaho Commission comments at 15; SCBA RFA
comments, CompTel reply at 45-46.
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to prepare this FRFA. Thus, we conclude that the IRFA was sufficiently detailed to enable partiesto
comment meaningfully on the proposed rules and, thus, for usto prepare this FRFA. We have been
working with, and will continue to work with SBA, to ensure that both our IRFAs and FRFAs fully meet
the requirements of the RFA.

1335. SBA aso objects to the NPRM''s requirement that responses to the IRFA be filed under a
separate and digtinct heading, and proposes that we integrate RFA comments into the body of genera
commentson arule¥*  Almost since the adoption of the RFA, we have requested that IRFA comments
be submitted under a separate and distinct heading.®** Neither the RFA nor SBA's rules prescribe the
manner in which comments may be submitted in regponse to an IRFA3* and, in such circumstances, it is
well established that an adminigrative agency can structure its proceedingsin any manner that it concludes
will enableit to fulfill its statutory duties.®*” Based on our past practice, we find that separation of
comments respongive to the IRFA facilitates our preparation of a compulsory summary of such comments
and our responses to them, as required by the RFA. Comments on the impact of our proposed ruleson
smadl entities have been integrated into our analysis and consderation of the find rules. We, therefore,
rgect SBA's argument that we improperly required commenters to include their comments on the IRFA in
a separate section.

1336. We dso rgject SBA's assertion that none of the dternativesin the NPRM is designed to
minimize the impact of the proposed rules on smal businesses. For example, we proposed that incumbent
LECs be required to offer competitors access to unbundled loca loop, switching, and transport
faciliies®*® These proposas permit potentia competitors to enter the market by relying, in part or entirely,
on the incumbent LEC's facilities. Reduced economic entry barriers are designed to provide reasonable
opportunities for new entrants, particularly small entities, to enter the market by minimizing the initial
investment needed to begin providing service. In addition, we believe section 251(f) and our rules provide
dates with ggnificant flexibility to "ded with the needs of individud companiesin light of public interest
concerns,” as requested by the Idaho Commission. With regard to the potentia burdens on small entities

3234 SBA RFA comments at 2.

3235 Seg, €.9., Inquiry into the Development of Regulatory Policy in Regard to Direct Broadcast Satellitééotice of
Proposed Policy Statement and Rulemaking, 86 F.C.C.2d 719, 755 (1981).

%2% See 5 U.S.C. § 603 (IRFA requirements).

%237 See Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, 1né35 U.S. 519, 524-25
(1978), citing FCC v. Schreiber,381 U.S. 279, 290 (1965) and=CC v. Pottsville Broadcasting Ca.309 U.S. 134, 138
(1940).

8238 NPRM paras. 94-97.
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other than incumbent L ECs, we believe our rules permit states to structure arbitration procedures, for
example, in ways that minimize filing or other burdens on new entrants that are smal entities.

1337. We dso disagree with SCBA's assertion that the IRFA was deficient because it did not
identify small cable operators as entities that would be affected by the proposed rules. The IRFA inthe
NPRM dates. "Insofar as the proposasin this Notice gpply to telecommunications carriers other than
incumbent LECs (generaly interexchange carriers and new LEC entrants), they may have a Sgnificant
impact on a substantial number of smal entities"**** The phrase "new LEC entrants' clearly encompasses
smadl cable operators that become providers of locd exchange service. The NPRM even identifies cable
operators as potentia new entrants.**

1338. We agree with SCBA's argument that the Commisson should identify certain minimum
standards to provide guidance on the requirement that parties negotiate in good faith.*?* Asdiscussed in
Section 111.B, we conclude that we should establish minimum standards that will offer parties guidance in
determining whether they are acting in good faith. We believe that these minimum standards address
SCBA's assartion that federd guiddines for good faith negotiations may be particularly important for small
entities because unreasonable delays in negotiations could represent an entry barrier for small entities.

1339. We dso agree with SCBA's recommendation that we should establish guiddines for the
goplication of section 251(f) regarding exemptions, suspensons, and modifications of our rules governing
interconnection with rura carriers. Asdiscussed in section X11.B, we find that arural incumbent LEC
should not be able to obtain an exemption, suspension, or modification of its obligations under section 251
unlessit offers evidence that the gpplication of those requirements would be likely to cause injury beyond
the financid harm typically associated with efficient competitive entry. We are dso persuaded by the
suggestion of SCBA and others that incumbent LECs should bear the burden of showing that they should
be exempt pursuant to section 251(f)(1) from nationd interconnection requirements. We believe that this
finding is conagtent with the pro-competitive goas of the 1996 Act and our determination in Section XII
that Congress did not intend to withhold from consumers the benefits of loca telephone competition that
could be provided by smal entities, such as small cable operators.

1340. We do not adopt SCBA's proposal to establish abbreviated arbitration procedures.®*
Most commenters oppose adoption of federd rules to govern state mediation and arbitration proceedings.

2% NPRM para. 277.
8240 NPRM para. 6.
3241 This good faith requirement isfound in 47 U.S.C. § 251(c)(1).

3242 SCBA RFA comments at 1-2.
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Asset out in Section X1V.A, we conclude that state commissions are better postioned to develop rules for
mediation and arbitration that support the objectives of the 1996 Act. The ruleswe adopt in Section
XIV.A gpply only where the Commission assumes a Sate commission's respongbilities pursuant to section
252(e)(5). States may develop specific measures that address the concerns of small entities participating in
mediation or arbitration, as suggested by SCBA.. In addition, athough we do not specificaly incorporate
SCBA'srequest that the Commission designate a"small company contact person at incumbent LECs and
state commissions,"*** we find that a refusa throughout the negotiation process to designate a
representative with authority to make binding representations on behdf of the party, and thereby
sgnificantly delay resolution of issues, would condtitute failure to negotiate in good faith. Therefore, we
conclude that the potential benefits of SCBA's proposa are achieved by our determination that the failure
of an incumbent LEC to designate a person authorized to bind his or her company in negotiationsisa
violation of the good faith obligation of section 251.

C. Description and Estimates of the Number of
Small Entities Affected by this Report and Order

1341. For the purposes of this Order, the RFA definesa"smal business' to bethe same asa
"small business concern” under the Small Business Act, 15 U.S.C. § 632, unless the Commission has
developed one or more definitions that are appropriate to its activities** Under the Small Business Act, a
"smadll business concern” isonethat: (1) isindependently owned and operated; (2) is not dominant in its
field of operation; and (3) meets any additiona criteria established by the Smal Business Adminigtration
(SBA).3*> SBA has defined asmall business for Standard Industrial Classification (SIC) categories 4812
(Radiotelephone Communications) and 4813 (Teephone Communications, Except Radiotelephone) to be
small entities when they have fewer than 1,500 employees.®* We firgt discuss generdly the total number
of small telephone companies faling within both of those SIC categories. Then, we discuss the number of
smal businesses within the two subcategories, and attempit to refine further those estimates to correspond
with the categories of telephone companies that are commonly used under our rules.

1342. Conggtent with our prior practice, we shal continue to exclude smal incumbent LECs from
the definition of asmall entity for the purpose of this FRFA. Nevertheless, as mentioned above, we include
small incumbent LECsin our FRFA. Accordingly, our use of the terms "smadl entities’ and "small

%243 SCBA RFA comments at 2.
3244 3ee 5 U.S.C. 8§ 601(3) (incorporating by reference the definition of "small business concern” in 5 U.S.C. § 632).
3245 15 U.S.C. 8 632. Seg, e.g., Brown Transport Truckload, Inc. v. Southern Wipers, In¢176 B.R. 82 (N.D. Ga. 1994).

8246 13C.F.R. §121.201.
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businesses' does not encompass "small incumbent LECs." We use the term "small incumbent LECS' to
refer to any incumbent LECs that arguably might be defined by SBA as"smadl business concerns." 37

1. Telephone Companies (SIC 481)

1343. Total Number of Telephone Companies Affected. Many of the decisons and rules
adopted herein may have a sgnificant effect on a subgtantia number of the smal telephone companies
identified by SBA. The United States Bureau of the Census ("the Census Bureau") reports that, at the end
of 1992, there were 3,497 firms engaged in providing telephone services, as defined therein, for &t least one
year.®® This number contains avariety of different categories of carriers, including loca exchange carriers,
interexchange carriers, competitive access providers, cellular carriers, mobile service carriers, operator
service providers, pay telephone operators, PCS providers, covered SMR providers, and resdlers. It
seems certain that some of those 3,497 telephone service firms may not quaify as small entities or small
incumbent LECs because they are not "independently owned and operated.” *** For example, a PCS
provider that is affiliated with an interexchange carrier having more than 1,500 employees would not meet
the definition of a small business. It seems reasonable to conclude, therefore, that fewer than 3,497
telephone sarvice firms are samal entity telephone service firms or smal incumbent LECs that may be
affected by this Order.

1344. Wireline Carriers and Service Providers. SBA has developed a definition of smdl entities
for telephone communications companies other than radiotelephone (wireless) companies. The Census
Bureau reports that, there were 2,321 such telephone companies in operation for at least one year a the
end of 1992.3*° According to SBA's definition, a small business telephone company other than a
radiotelephone company is one employing fewer than 1,500 persons.3®' All but 26 of the 2,321 non-
radiotelephone companies listed by the Census Bureau were reported to have fewer than 1,000 employees.
Thus, even if dl 26 of those companies had more than 1,500 employees, there would still be 2,295 non-
radiotelephone companies that might quaify as smal entities or smal incumbent LECs. Although it seems
certain that some of these carriers are not independently owned and operated, we are unable at thistime to
edimate with greater precision the number of wireline carriers and service providers that would qudify as

9247 See 13 C.FR. § 121.210 (SIC 4813).

%248 United States Department of Commerce, Bureau of the Censug,992 Census of Transportation, Communications,
and Utilities: Establishment and Firm Sizeat Firm Size 1-123 (1995) £992 Census.

324915 U.S.C. § 632(a)(1).
3250 1992 Census supra, a Firm Size 1-123.

#5113 C.F.R. § 121.201, Standard Industrial Classification (SIC) Code 4812.
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smdl business concerns under SBA's definition. Consequently, we estimate that there are fewer than 2,295
amall entity telephone communications companies other than radiotel ephone companies that may be
affected by the decisions and rules adopted in this Order.

1345. Local Exchange Carriers. Neither the Commisson nor SBA has developed a definition of
smdl providers of local exchange services (LECs). The closest gpplicable definition under SBA rulesisfor
telephone communications companies other than radiotelephone (wirdess) companies. The most reliable
source of information regarding the number of LECs nationwide of which we are aware appears to be the
data that we collect annualy in connection with the Telecommunications Relay Service (TRS). According
to our most recent data, 1,347 companies reported that they were engaged in the provison of loca
exchange sarvices®?  Although it seems certain that some of these carriers are not independently owned
and operated, or have more than 1,500 employees, we are unable at this time to estimate with greater
precison the number of LECs that would qualify as smal business concerns under SBA's definition.
Consequently, we estimate that there are fewer than 1,347 smdl incumbent LECs that may be affected by
the decisons and rules adopted in this Order.

1346. Interexchange Carriers. Nether the Commisson nor SBA has developed a definition of
amdl entities specificaly applicable to providers of interexchange services (IXCs). The closest gpplicable
definition under SBA rulesis for telephone communications companies other than radiotelephone (wirdess)
companies. The mos reliable source of information regarding the number of IXCs nationwide of which we
are aware gppears to be the data that we collect annualy in connection with TRS. According to our most
recent data, 97 companies reported that they were engaged in the provision of interexchange services. ¥
Although it seems certain that some of these carriers are not independently owned and operated, or have
more than 1,500 employees, we are unable & this time to estimate with greater precison the number of
IX Csthat would qualify as small business concerns under SBA's definition. Consequently, we estimate that
there are fewer than 97 smdll entity IXCs that may be affected by the decisons and rules adopted in this
Order.

1347. Competitive Access Providers. Nether the Commission nor SBA has developed a
definition of smdl entities specificaly gpplicable to providers of competitive access services (CAPS). The
closest gpplicable definition under SBA rulesis for telephone communications companies other than
radiotelephone (wireless) companies. The most reliable source of information regarding the number of
CAPs nationwide of which we are aware gppears to be the data that we collect annualy in connection with

%252 Federal Communications Commission, CCB, Industry Analysis Divisiof,elecommunications Industry Revenue:
TRS Fund Worksheet Data Thl. 21 (Average Total Telecommunications Revenue Reported by Class of Carrier)
(Feb. 1996) (TRS Wor kshee).

3253 Id
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the TRS. According to our most recent data, 30 companies reported that they were engaged in the
provision of competitive access services®>* Although it seems certain that some of these carriers are not
independently owned and operated, or have more than 1,500 employees, we are unable at thistime to
edimate with gresater precison the number of CAPs that would qudify as smal business concerns under
SBA's definition. Consequently, we esimate that there are fewer than 30 smadll entity CAPs that may be
affected by the decisons and rules adopted in this Order.

1348. Operator Service Providers. Nether the Commisson nor SBA has developed a definition
of smdl entities specificaly applicable to providers of operator services. The closest gpplicable definition
under SBA rulesisfor telephone communications companies other than radiotelephone (wireess)
companies. The most reliable source of information regarding the number of operator service providers
nationwide of which we are awvare gppears to be the data that we collect annualy in connection with the
TRS. According to our most recent data, 29 companies reported that they were engaged in the provison
of operator services®*  Although it seems certain that some of these companies are not independently
owned and operated, or have more than 1,500 employees, we are unable at thistime to estimate with
greater precison the number of operator service providers that would qudify as smal business concerns
under SBA's definition. Consequently, we estimate that there are fewer than 29 small entity operator
sarvice providers that may be affected by the decisons and rules adopted in this Order.

1349. Pay Telephone Operators. Neither the Commisson nor SBA has developed a definition
of smdl entities specificaly gpplicable to pay telephone operators. The closest applicable definition under
SBA rulesisfor telephone communications companies other than radiotelephone (wireless) companies.
The mogt reliable source of information regarding the number of pay telephone operators nationwide of
which we are aware appears to be the data that we collect annudly in connection with the TRS. According
to our most recent data, 197 companies reported that they were engaged in the provision of pay telephone
sarvices*®  Although it seems certain that some of these carriers are not independently owned and
operated, or have more than 1,500 employees, we are unable at this time to estimate with greater precison
the number of pay telephone operators that would qualify as small business concerns under SBA's
definition. Consequently, we estimate that there are fewer than 197 small entity pay telephone operators
that may be affected by the decisions and rules adopted in this Order.

1350. Wireless (Radiotelephone) Carriers. SBA has developed a definition of smal entities for
radiotelephone (wireless) companies. The Census Bureau reports that there were 1,176 such companiesin

3254 Id
3255 Id

3256 Id
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operation for at least one year at the end of 1992.%*" According to SBA's definition, a small business
radiotelephone company is one employing fewer than 1,500 persons.®*® The Census Bureau also reported
that 1,164 of those radiotelephone companies had fewer than 1,000 employees. Thus, even if dl of the
remaining 12 companies had more than 1,500 employees, there would till be 1,164 radiotelephone
companies that might quaify as smdl entities if they are independently owned are operated. Although it
seems certain that some of these carriers are not independently owned and operated, we are unable at this
time to estimate with greater precison the number of radiotelephone carriers and service providers that
would quaify as small business concerns under SBA's definition. Consequently, we estimate that there are
fewer than 1,164 small entity radiotelephone companies that may be affected by the decisons and rules
adopted in this Order.

1351. Cellular Service Carriers. Neither the Commisson nor SBA has developed a definition of
amadll entities specifically applicable to providers of cdlular services. The closest gpplicable definition under
SBA rulesisfor telephone communications companies other than radiotelephone (wireless) companies.
The mogt reliable source of information regarding the number of cdlular service carriers nationwide of
which we are aware appears to be the data that we collect annualy in connection with the TRS. According
to our most recent data, 789 companies reported that they were engaged in the provision of cdlular
sarvices*  Although it seems certain that some of these carriers are not independently owned and
operated, or have more than 1,500 employees, we are unable at this time to estimate with greater precison
the number of cedllular service carriers that would qualify as smal business concerns under SBA's definition.
Consequently, we estimate that there are fewer than 789 small entity cdllular service carriers that may be
affected by the decisons and rules adopted in this Order.

1352. Mobile Service Carriers. Nether the Commisson nor SBA has developed a definition of
amadl entities specificaly applicable to mohbile service carriers, such as paging companies. The closest
gpplicable definition under SBA rulesis for telephone communications companies other than radiotelephone
(wirdess) companies. The most reliable source of information regarding the number of mobile service
carriers nationwide of which we are aware gppears to be the data that we collect annualy in connection
with the TRS. According to our most recent data, 117 companies reported that they were engaged in the
provision of mohile services®*  Although it seems certain that some of these carriers are not independently
owned and operated, or have more than 1,500 employees, we are unable at thistime to estimate with

257 United States Department of Commerce, Bureau of the Censug,992 Census of Transportation, Communications,
and Utilities: Establishment and Firm Sizeat Firm Size 1-123 (1995) £992 Census.

2% 13 C.F.R. § 121.201, Standard Industrial Classification (SIC) Code 4812.
3259 Id

3260 Id
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greater precision the number of mobile service carriers that would qudify under SBA's definition.
Consequently, we estimate that there are fewer than 117 small entity mobile service carriers that may be
affected by the decisions and rules adopted in this Order.

1353. Broadband PCSLicensees. The broadband PCS spectrum is divided into six frequency
blocks designated A through F. As st forth in 47 C.F.R. 8 24.720(b), the Commission has defined "small
entity" in the auctions for Blocks C and F as a firm that had average gross revenues of less than $40 million
in the three previous cadendar years. Our definition of a"smal entity” in the context of broadband PCS
auctions has been approved by SBA.***  The Commission has auctioned broadband PCS licensesiin
Blocks A, B, and C. We do not have sufficient data to determine how many small businesses bid
successtully for licensesin Blocks A and B. There were 90 winning bidders that qudified as small entitiesin
the Block C auction. Based on this information, we conclude that the number of broadband PCS licensees
affected by the decisonsin this Order includes, a a minimum, the 90 winning bidders that qudified as small
entities in the Block C broadband PCS auction.

1354. At present, no licenses have been awarded for Blocks D, E, and F of broadband PCS
gpectrum. Therefore, there are no small businesses currently providing these services. However, atota of
1,479 licenses will be awarded in the D, E, and F Block broadband PCS auctions, which are scheduled to
begin on August 26, 1996. Eligibility for the 493 F Block licensesis limited to entrepreneurs with average
gross revenues of less than $125 million.**? We cannot estimate, however, the number of these licenses
that will be won by smal entities under our definition, nor how many smdl entitieswill win D or E Block
licenses. Given that nearly al radiotelephone companies have fewer than 1,000 employees®® and that no
reliable estimate of the number of progpective D, E, and F Block licensees can be made, we assume for
purposes of this FRFA, that dl of the licensesin the D, E, and F Block Broadband PCS auctions may be
awarded to smdll entities under our rules, which may be affected by the decisons and rules adopted in this
Order.

1355. SVIR Licensees. Pursuant to 47 C.F.R. § 90.814(b)(1), the Commission has defined "small
entity” in auctions for geographic area 800 MHz and 900 MHz SMR licenses as afirm that had average
annud gross revenues of less than $15 million in the three previous cdendar years. This definition of a

%281 See | mplementation of Section 309(j) of the Communications Act -- Competitive BiddinBP Docket No. 93-253,
Fifth Report and Order, 9 FCC Rcd 5532, 5581-84 (1994).

%262 Amendment of Parts 20 and 24 of the Commission's Rules -- Broadband PCS Competitive Bidding and the
Commercial Mobile Radio Service Spectrum CapWT Docket No. 96-59,Amendment of the Commission's Cellular/PCS
Cross-Ownership Rule Report and Order, GN Docket No. 90-314, FCC 96-278 (rel. June 24, 1996).

3263 1992 Census Table 5, Employment Size of Firms: 1992, SIC Code 4812.
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"gmal entity" in the context of 800 MHz and 900 MHz SMR has been gpproved by the SBA.¥** Therules
adopted in this Order may apply to SMR providersin the 800 MHz and 900 M Hz bands that either hold
geographic area licenses or have obtained extended implementation authorizations. We do not know how
many firms provide 800 MHz or 900 M Hz geographic area SMR sarvice pursuant to extended
implementation authorizations, nor how many of these providers have annua revenues of less than $15
million. We assume, for purposes of this FRFA, that al of the extended implementation authorizations may
be held by small entities, which may be affected by the decisions and rules adopted in this Order.

1356. The Commission recently held auctions for geographic area licenses in the 900 MHz SMR
band. There were 60 winning bidders who quaified as amdl entitiesin the 900 MHz auction. Based on
this information, we conclude that the number of geographic area SMR licensees affected by the rule
adopted in this Order includes these 60 smadll entities. No auctions have been held for 800 MHz
geographic area SMR licenses. Therefore, no smdl entities currently hold these licenses. A total of 525
licenses will be awarded for the upper 200 channds in the 800 MHz geographic area SMR auction.
However, the Commission has not yet determined how many licenses will be awarded for the lower 230
channdsin the 800 MHz geographic area SMR auction. Thereis no basis, moreover, on which to estimate
how many small entitieswill win these licenses. Given that nearly dl radiotel ephone companies have fewer
than 1,000 employees and that no reliable estimate of the number of prospective 800 MHz licensees can be
made, we assume, for purposes of this FRFA, that al of the licenses may be awarded to small entities who,
thus, may be affected by the decisonsin this Order.

1357. Resellers. Neither the Commisson nor SBA has developed a definition of small entities
specificaly agpplicable to resdllers. The closest gpplicable definition under SBA rulesisfor al telephone
communications companies. The mogt reliable source of information regarding the number of resdllers
nationwide of which we are aware appears to be the data that we collect annualy in connection with the
TRS. According to our most recent data, 206 companies reported that they were engaged in the resde of
telephone sarvices®*  Although it seems certain that some of these carriers are not independently owned
and operated, or have more than 1,500 employees, we are unable at this time to estimate with greater
precison the number of resdlers that would qualify as smal business concerns under SBA's definition.
Consequently, we estimate that there are fewer than 206 small entity resdlers that may be affected by the
decisons and rules adopted in this Order.

3264 See Amendment of Parts 2 and 90 of the Commission's Rules to Provide for the Use of 200 Channels Outside the
Designated Filing Areasin the 896-901 MHz and the 935-940 MHz Bands Allotted to the Specialized Mobile Radio
Pool, PR Docket No. 89-583, Second Order on Reconsideration and Seventh Report and Order, 11 FCC Rcd 2639, 2693-702
(1995); Amendment of Part 90 of the Commission's Rules to Facilitate Future Development of SMR Systemsin the 800
MHz Frequency Band PR Docket No. 93-144, First Report and Order, Eighth Report and Order, and Second Further
Notice of Proposed Rulemaking, 11 FCC Rcd 1463 (1995).

3265 Id
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2. Cable System Operators (SIC 4841)

1358. SBA has developed a definition of smal entities for cable and other pay television services,
which includes dl such companies generating less than $11 million in revenue annudly. This definition
includes cable systems operators, closed circuit television services, direct broadcast satellite services,
multipoint distribution systems, satellite master antenna systems and subscription televison services.
According to the Census Bureau, there were 1,323 such cable and other pay television services generating
less than $11 million in revenue that were in operation for at least one year a the end of 1992, 3%

1359. The Commission has developed its own definition of a smal cable system operator for the
purposes of rate regulaion. Under the Commission'srules, a"small cable company,” is one serving fewer
than 400,000 subscribers nationwide.**" Based on our most recent information, we estimate that there
were 1,439 cable operators that qudified as small cable system operators at the end of 1995.3%% Since
then, some of those companies may have grown to serve over 400,000 subscribers, and others may have
been involved in transactions that caused them to be combined with other cable operators. Consequently,
we estimate that there are fewer than 1,468 small entity cable system operators that may be affected by the
decisons and rules adopted in this Order.

1360. The Communications Act dso contains a definition of asmal cable system operator, which
is"a cable operator that, directly or through an effiliate, servesin the aggregate fewer than 1 percent of all
subscribersin the United States and is not affiliated with any entity or entities whose gross annua revenues
in the aggregate exceed $250,000,000."%° There were 63,196,310 basic cable subscribers at the end of
1995, and 1,450 cable system operators serving fewer than one percent (631,960) of subscribers. 3™
Although it seems certain that some of these cable system operators are affiliated with entities whose gross
annud revenues exceed $250,000,000, we are unable at this time to estimate with greeter precision the
number of cable system operators that would qudify as smal cable operators under the definition in the
Communications Act.

3266 1992 Census supra, at Firm Size 1-123.

%267 47 C.F.R. § 76.901(e). The Commission developed this definition based on its determination that a small cable
system operator is one with annual revenues of $100 million or lesdmplementation of Sections of the 1992 Cable Act:
Rate Regulation Sixth Report and Order and Eleventh Order on Reconsideration, 10 FCC Rcd 7393.

3268 Paul K agan Associates, Inc.,Cable TV Investor, Feb. 29, 1996 (based on figures for Dec. 30, 1995).

3269 47 U.S.C. § 543(m)(2).

3270 pgy| K agan Associates, Inc.,Cable TV Investor, Feb. 29, 1996 (based on figures for Dec. 30, 1995).
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D. Summary Analysis of the Projected Reporting, Recor dkeeping,
and Other Compliance Requirementsand Steps Taken to
Minimize the Significant Economic Impact of this Report and
Order on Small Entitiesand Small Incumbent LECs, Including
the Significant Alternatives Considered and Rejected

1361. Structure of the Analysis. In this section of the FRFA, we andyze the projected reporting,
recordkeegping, and other compliance requirements that may gpply to small entities and smal incumbent
LECsasareault of this Order.®™ Asapart of this discussion, we mention some of the types of skillsthat
will be needed to meet the new requirements. We aso describe the steps taken to minimize the economic
impact of our decisons on smdl entities and smal incumbent LECs, indluding the significant dternatives
considered and rejected.®*”? Due to the sze of this Order, we set forth our andysis separately for
individual sections of the item, using the same headings as were used above in the corresponding sections of
the Order.

1362. We provide this summary analyss to provide context for our andyssin this FRFA. To the
extent that any statement contained in this FRFA is perceived as creating ambiguity with repect to our rules
or statements made in preceding sections of this Order, the rules and statements set forth in those preceding
sections shdl be controlling.

Summary Analyss of Section 11
SCOPE OF THE COMMISSION'SRULES

1363. Summary of Projected Reporting, Recordkeeping and Other Compliance
Requirements. Asdiscussed in Section 11.E, acommon carrier, which may be asmdl entity or asmall
incumbent LEC, may be subject to an action for relief in severd different foraif a party believes that smal
entity or incumbent LEC violated the standards under section 251 or 252. Should asmall entity or asmall
incumbent LEC be subjected to such an action for relief, it will require the use of legd kills.

1364. Steps Taken to Minimize Sgnificant Economic Impact on Small Entities and Small
Incumbent LECs, and Alternatives Considered. We bdieve that our actions establishing minimum
nationa rules will facilitate the development of competition in the local exchange and exchange access
markets for the reasons discussed in Sections 11.A and 11.B above. For example, nationd rules may: help
equdize bargaining power; minimize the need for duplicative marketing strategies and multiple network
configurations; lower adminigrative cogts, lessen the need to reitigate the same issue in multiple

%271 See 5 U.S.C. § 604(3)(4).

2272 See 5 U.S.C. § 604(a)(5).
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jurisdictions; and reduce delay and transaction costs, which can pose particular burdens for small
busnesses. In addition, our rules are designed to accommaodate differences among regions and carriers,
and the reduced regulatory burdens and increased certainty produced by national rules may be expected to
minimize the economic impact of our decisons for al parties, including any smdl entities and smdl
incumbent LECs. As st forth in Section 11.A above, we reject suggestions to adopt more, or fewer,
nationa rules than we ultimately adopt in this Order. We rgject the arguments that we should establish
"preferred outcomes' from which parties could deviate upon an adequate showing, or that we establish a
process by which state commissions could seek awaiver from the Commission's rules, for the reasons set
forth in Section 11.B above.

1365. We bdieve that our determination that there are multiple methods for bringing enforcement
actions againg parties regarding ther obligations under sections 251 and 252 will assigt dl parties, including
amall entities and smdl incumbent LECs, by providing a variety of methods and fora for seeking
enforcement of such obligations. (Section 11.E - Authority to Take Enforcement Action.) Similarly, our
conclusion that Bell Operating Company (BOC) statements of generdly available terms and conditions are
governed by the same nationa rules that apply to agreements arbitrated under section 252 should ease
adminigrative burdens for dl parties in markets served by BOCs, which may include smal entities, because
they will not need to evauate and comply with different sets of rules. (Section I1.F - BOC Statements of
Generdly Available Terms) Finaly, we decline to adopt different requirements for agreements arbitrated
under section 252 and BOC gtatements of generdly available terms and conditions for the reasons set forth
in section I1.F above.

Summary Analysisof Section I11
DUTY TO NEGOTIATE IN GOOD FAITH

1366. Summary of Projected Reporting, Recordkeeping and Other Compliance
Requirements. Incumbent LECs, including smal incumbent LECs that receive requests for accessto
network elements and/or services pursuant to sections 251 and 252 of the Act will be required to negotiate
in good faith over the terms of interconnection agreements. This Order identifies severa practices as
violations of the duty to negotiate in good faith, including: (1) a party's seeking or entering into an
agreement prohibiting disclosure of information requested by the FCC or a state commission, or supplied in
support of arequest for arbitration pursuant to section 252(b)(2)(B); (2) seeking or entering into an
agreement precluding amendment of the agreement to account for changesin federa or sate rules; (3) an
incumbent's denia of areasonable request for cost data during negotiations; and (4) an entrant's failure to
provide to the incumbent LEC information necessary to reach agreement. Complying with the projected
requirements of this section may require the use of legd skills. In addition, incumbent LECs and new
entrants having interconnection agreements that predate the 1996 Act must file such agreements with the
dtate commission for gpproval under section 252(€).
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1367. Steps Taken to Minimize Sgnificant Economic Impact on Small Entities and Small
Incumbent LECs, and Alternatives Considered. As set forth above, we believe our decision to establish
national rules and areview process concerning parties duties to negotiate in good faith are designed to
facilitate good faith negotiations, which should minimize regulatory burdens and the economic impact of our
decisonsfor dl parties, including small entities and smal incumbent LECs. (Section I11.A - Advantages
and Disadvantages of Nationd Rules.) We aso expect economic impacts to be minimized for smdl entities
seeking to enter into agreements with incumbent LECs as aresult of the decision that incumbent LECs may
not impose a bona fide request requirement on carriers seeking agreements pursuant to sections 251 and
252. (Section 111.B - Specific Practices that may Condtitute a Violation of Good Faith Negotiation.) For
the reasons set forth in Section 111.B above, we dso find that certain additiond practices are not dways
violations of the duty to negotiate in good faith, including the suggested dternative that dl nondisclosure
agreements violate the good faith duty.

1368. We do not require immediate filing of preexisting interconnection agreements, including
those involving small incumbent LECs and small entities. We set an outer time period of June 30, 1997, by
which preexigting agreements between Class A carriers must be filed with the relevant state commission.
This decison will ensure that third parties, including small entities, are not prevented indefinitely from
reviewing and taking advantage of the terms of preexisting agreements. It so limits burdens that a nationd
filing deadline might impose on smdl carriers. In addition, the determination that preexiging agreements
must be filed with state commissons seems likely to foster opportunities for small entities and smal
incumbent LECs to gain access to such agreements without requiring investigation or discovery proceedings
or other administrative burdens that could increase regulatory burdens. (Section 111.C - Applicability of
Section 252 to Preexigting Agreements). For the reasons set forth in Section 111.C above, we rgect the
dternative of not requiring certain agreements to be filed with state commissions.

Summary Analysis of Section IV
INTERCONNECTION

1369. Summary of Projected Reporting, Recordkeeping and Other Compliance
Requirements. Incumbent LECs, including small incumbent LECs, are required by section 251(c) to
provide interconnection to al requesting telecommunications carriers for the transmisson and routing of
telephone exchange service and exchange access sarvice. Such interconnection must be: (1) provided at
any technicaly feasible point; (2) at least equa in qudity to that provided to the incumbent LEC itsdlf and to
any other parties with interconnection agreements; and (3) provided on rates, terms, and conditions that are
"just, reasonable, and nondiscriminatory . . . ."¥” We conclude that interconnection refers solely to the
physica linking of networks for the mutud exchange of traffic, and identify a minimum set of technicaly
feasible points of interconnection. The minimum points at which an incumbent LEC, which may be asmal

8273 47 U.S.C. 8 251(c)(2).
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incumbent LEC, must provide interconnection are: (1) the line Sde of alocal switch; (2) the trunk Sde of a
local switch; (3) the trunk interconnection points for a tandem switch; (4) centrd office cross-connect
points; and (5) out-of-band signaling facilities. In addition, the points of access to unbundled eements
(discussed below) are dso technicaly feasible points of interconnection. Compliance with these requests
may require the use of engineering, technica, operationa, accounting, billing, and legd skills.

1370. To obtain interconnection pursuant to section 251(c)(2), telecommunications carriers must
seek interconnection for the purpose of tranamitting and routing telephone exchange traffic, or exchange
accesstraffic, or both. (Section IV.D. - Definition of "Technicaly Feasible'") Thiswill require new entrants
to provide either local exchange service or exchange access service to obtain section 251(c)(2)
interconnection. A requesting carrier will be required to bear the additional costs imposed on incumbent
LECsasaresult of interconnection. (Section IV .E. - Technicaly Feasible Points of Interconnection.)
Carriers seeking interconnection, including small entities, may be required to collect information to refute
clams by incumbent LECs that the requested interconnection poses a legitimate threet to network reiability.

(1d.)

1371. Steps Taken to Minimize Sgnificant Economic Impact on Small Entities and Small
Incumbent LECs, and Alternatives Considered. The decison to adopt clear national rulesin this section
of the Order is dso intended to help equalize bargaining power between incumbent L ECs and requesting
carriers, expedite and smplify negotiations, and facilitate comprehensive business and network planning.
This could decrease entry barriers and provide reasonable opportunities for al carriers, including small
entities and amdl incumbent LECs, to provide service in markets for loca exchange and exchange access
sarvices. (Section IV.B. - Nationa Interconnection Rules). Nationd rules should dso facilitate the
consstent development of standards and resolution of issues, such as technica feasbility, without imposing
additiond litigation costs on parties, including smal entities and smal incumbent LECs. We determine that
successful interconnection at a particular point in anetwork crestes a rebuttable presumption that
interconnection is technically feasble at other comparable pointsin the network. (Section IV.E - Definition
of "Technicaly Feasble") We dso identify minimum points of interconnection where interconnection is
presumptively technicaly feasble: (1) the line Sde of a switch; (2) the trunk side of a switch; (3) trunk
interconnection points at a tandem switch; (4) centra office cross-connect points; and (5) out-of-band
ggnding facilities. (Section IV.F - Technicdly Feasible Points of Interconnection.) These decisions may be
expected to facilitate negotiations by promoting certainty and reducing transaction costs, which should
minimize regulatory burdens and the economic impact of our decisonsfor dl parties, including smal entities
and smdl incumbent LECs. We decline, however, to identify additiona points where interconnection is
technicdly feasible for the reasons set forth in section 1V .F above.

1372. The ability to enter loca markets by offering only telephone exchange service or only

exchange access service may minimize regulatory burdens and the economic impact of our decisons for
some entrants, including small entities. We decline, however, to interpret section 251(c)(2) as requiring
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incumbent LECs to provide interconnection to carriers seeking to offer only interexchange services for the
reasons et forth in section 1V.C above. In addition, we determine that an incumbent LEC may refuse to
interconnect on the grounds that specific, Sgnificant, and demonstrable network reliability concerns may
make interconnection at a particular point sufficiently infeasble. We further determine that the incumbent
LEC mug prove such infeasibility to the state commission. (Section IV .E - Definition of "Technicaly
Feasible.")

1373. Competitive carriers, many of whom may be smal entities, will be permitted to request
interconnection a any technicaly feasible point, and the determination of feagbility must be conducted
without consideration of the cost of providing interconnection at a particular point. (Section IV.D. -
Definition of "Technicaly Feasble) Consequently, our rules permit the party requesting interconnection,
which may be asmal entity, and not the incumbent LEC to decide the points that are necessary to compete
effectively. (Section IV.E. - Definition of Technically Feasble). We decline, however, to impose
reciprocal terms and conditions for interconnection on carriers requesting interconnection. Our decison
that an party requesting interconnection must pay the codts of interconnecting should minimize regulatory
burdens and the economic impact of our interconnection decisons for small incumbent LECs. Similarly,
regulatory burdens and the economic impact of our decisons may be minimized through the decison that,
while arequesting party is permitted to obtain interconnection that is of higher quality than that which the
incumbent LEC providesto itsdf, the requesting party must pay the additiona costs of receiving the higher
qudity interconnection. (Section IV.H - Interconnection that is Equal in Quality.)

Summary Analysis of Section V
ACCESSTO UNBUNDLED NETWORK ELEMENTS

1374. Summary of Projected Reporting, Recordkeeping and Other Compliance
Requirements. Under section 251(c), incumbent LECs are required to provide nondiscriminatory access
to unbundled network eements. We identify a minimum set of network elements. (1) loca loops; (2) loca
and tandem switches;, (3) interoffice transmisson facilities; (4) network interface devices, (5) signding and
cal-related database facilities; (6) operations support systems and functions; and (7) operator and directory
assgtance facilities. (Section V.J - Specific Unbundling Requirements,) Incumbent LECs are required to
provide nondiscriminatory access to operations support systems and information by January 1, 1997.
States may require incumbent LECs to provide additiona network eements on an unbundled basis.
Incumbent LECs must perform the functions necessary to combine unbundled eements in a manner that
alows requesting carriers to offer a telecommunications service, and the incumbent LEC may not impose
redtrictions on the subsequent use of network elements. Compliance with these requests may require the
use of engineering, technica, operationa, accounting, billing, and legd kills

1375. If aregquesting carrier, which may be asmall entity, seeks access to an incumbent LEC's
unbundled eements, the requesting carrier is required to compensate the incumbent LEC for any costs
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incurred to provide such access. For example, in the case of operation support systems functions, such
work may include the development of interfaces for competing carriers to access incumbent LEC functions
for pre-ordering, ordering, provisioning, maintenance and repair, and billing. Requesting carriers may adso
have to deploy their own operations support systems interfaces, including eectronic interfaces, in order to
access the incumbent LEC's operations support systems functions. The development of interfaces may
require new entrants, including smal entities, to perform engineering work. (Section V.J.5 - Operaions
Support Systems Unbundling.)

1376. Steps Taken to Minimize Sgnificant Economic Impact on Small Entities and Small
Incumbent LECs, and Alternatives Considered. The establishment of minimum nationa requirements for
unbundled dements should facilitate negotiations and reduce regulatory burdens and uncertainty for al
parties, including small entities and smdl incumbent LECs. Nationd requirements for unbundling may alow
new entrants, including smal entities, to take advantage of economies of scale in network design, which
may minimize the economic impact of our decison. As set forth in Section V .B, above, we rgect saverd
dternativesin making this determination, including proposds suggesting that the Commission should: (1) not
identify any required dements; (2) dlow the states exclusvely to identify required elements; or (3) adopt an
exhaudive lig of dements.

1377. As st forth above, the 1996 Act defines a network eement to include "al facilit(ies) or
equipment used in the provison of atelecommunications service," and dl "festures, functions, and
capabilities that are provided by means of such facility or equipment, including subscriber numbers,
databases, sgnding systems and information sufficient for billing and collection or used in the transmission,
routing or other provision of atelecommunications service” (Section V.C - Accessto Unbundled
Elements) Asaresult, new entrants, which may include smdl entities, should have accessto the same
technologies and economies of scale and scope that are available to incumbent LECs. In reaching our
determination, we reject for the reasons set forth in Section V.C above, the following adternatives. (1) that
we should not adopt a method for identifying eements beyond those identified in the 1996 Act; and (2) that
features sold directly to end users as retail services are not network eements. Findly, we rgect the
argument that requesting carriers, which may include smal entities, are required to provide al services
typicaly furnished by means of an dement they purchase. (Id.) Our rgjection of this last dternative may
reduce burdens for some smdll entities by permitting them to offer some, but not al, of the services
provided by the incumbent LEC.

1378. We conclude that the requirement to provide "access' to unbundled network dementsis
independent of the interconnection duty imposed by section 251(c)(2), and that such "access' must be
provisoned under the rates, terms and conditions gpplicable to unbundled network elements. We believe
these conclusons may provide smdl entities seeking to compete with incumbent LECs with the flexibility to
offer other telecommunications services in addition to local exchange and exchange access services.
(Section V.D. - Accessto Unbundled Elements.) For the reasons set forth above in Section V.D, we
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reject the argument that incumbent LECs are not required to provide access to an element's functiondlity,
and that "access' to unbundled eements can only be achieved by interconnecting under the terms of
section 251(c)(2). See Section V.C. above.

1379. As st forth above, we conclude that an incumbent LEC, which may be a smal incumbent
LEC, may decline to provide a network element beyond those identified by the Commission where it can
demondrate that the network element is proprietary, and that the competing provider could offer the
proposed telecommunications service usng other nonproprietary elements within the incumbent's network.
(Section V .E - Accessto Unbundled Elements) This should minimize regulatory burdens and the
economic impact of our decisons for incumbent LECs, including smal incumbent LECs, by permitting such
entities to retain exclusive use of certain proprietary network elements.

1380. We conclude that incumbent LECs. (1) cannot impose redtrictions, requirements or
limitations on requests for, or the sde or use of, unbundled network eements; (2) must provide requesting
carriers with al of the functiondities of a particular element so that requesting carriers can provide any
telecommunications services that can be offered by means of that dement; (3) must permit new entrantsto
combine network elements which new entrants purchase accessto, if so requested; (4) must proveto a
date commission that they cannot combine eements that are not ordinarily combined within an their
network, or that are not ordinarily combined in that manner, because such combination is not technically
feasble or it would impair the ability of other carriers to access unbundled dements and interconnect with
the incumbent LEC; and (5) must provide the operationa and support systems necessary to purchase and
combine network dements. Asaresult of these conclusons, many small entities should face sgnificantly
reduced barriersto entry in markets for local exchange services. (Section V.F - Accessto Unbundled
Elements) For the reasons set forth in section V. .F, we rgject the following dternatives: (1) that incumbent
LECs, in dl ingances, must combine eements that are not ordinarily combined in their networks; and
(2) that incumbent LECs are not obligated to combine elements for requesting carriers.

1381. By edtablishing minimum nationa rules concerning nondiscriminatory access to unbundled
network elements, requesting carriers, including small entities, may face reduced transaction and regulatory
costs in seeking to enter locd telecommunications markets. Among these minimum rules are: (1) access
and dements which new entrants receive are to be equa in qudity between carriers; (2) incumbent LECs
mugt prove technicd infeashility; (3) the rates, terms and conditions established for the provisoning of
unbundled elements must be equal between al carriers, and where applicable, between requesting carriers
and the incumbent LEC itsdf, and they must provide efficient competitors with a meaningful opportunity to
compete; and (4) incumbent LECs must provide carriers purchasing unbundled e ements with access to
eectronic interfaces if incumbents use such functions themsalvesin provisioning telecommunications
sarvices. (Section V.G - Nondiscriminatory Access to Unbundled Network Elements.)
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1382. As st forth above, we conclude that section 251(c)(3) does not require new entrants to
own or control their own local exchange facilitiesin order to purchase and use unbundled network eements
and, thus, new entrants can provide services solely by recombining unbundled network eements.

(Section V.H - Access to Unbundled Elements))

1383. Asdiscussad in Section V.J above, we adopt aminimum list of required unbundled network
elements that incumbent LECs, including smal incumbent LECs, must make available to requesting carriers.
In adopting this list, we sought to minimize the regulatory burdens and economic impact for small incumbent
LECs. For example, we declined to adopt a detailed list including many additiona eements, as set forth in
Section V.B. We dso provided for the fact that certain LECs may possess switches that are incapable of
performing customized routing for competitors, as discussed in Section V.J.2.(C).(i).

Summary Analyss of Section VI
METHODSOF OBTAINING INTERCONNECTION
AND ACCESSTO UNBUNDLED NETWORK ELEMENTS

1384. Summary of Projected Reporting, Recordkeeping, and Other Compliance
Requirements. We conclude that Section 251(c)(6) requiresincumbent LECs, including smdl incumbent
LECs, to provide for any technicaly feasible method of interconnection or access to unbundled network
elements, including physica collocation, virtua collocation, and meet-point interconnection. With certain
modifications, we adopt some of the requirements concerning physical and virtual collocation that we
adopted in the Expanded I nter connection proceeding. Compliance with these requests may require the
use of engineering, technica, operationa, accounting, billing, and legd ills.

1385. In a meet-point arrangement the new entrant will build out facilities to the agreed-upon
point, which will likely entail the use of engineering and inddlation personnel aswell as the acquigtion of
equipment. We dlow incumbent L ECs to impose reasonable redtrictions on the warehousing of space by
collocators. Therefore, smdl entities collocating equipment may be required to use the provided space for
the collocation of equipment necessary for interconnection or access to unbundled network elements or risk
losing the right to use that space. (Section V1.B.1.e - Allocation of Space)) To take advantage of itsright
to collocate equipment on an incumbent LEC's premises, competitive entrants, which may include small
entities, will be required to build or lease transmisson facilities between their own equipment, located
outside of the incumbent LECS premises, and the collocated space. (Section VI.B.1.f - Leasing Transport
Fecilities) We dlow incumbent LECs to require reasonable security arrangements to separate an entrant's
collocation space from the incumbent LEC's facilities. Smal entities collocating equipment may therefore
be required to pay for such security arrangements. (Section V1.B.1.h - Cage Condgtruction.)

1386. Steps Taken to Minimize Sgnificant Economic Impact on Small Entities and Small
Incumbent LECs, and Alternatives Considered. By readopting our Expanded Interconnection terms
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and conditions, which alow competitors to collocate equipment for interconnection with the incumbent
LEC, regulatory burdens have likely been reduced because the terms and conditions for collocation have
already been established. (Section V1.B.1.b - Readoption of Expanded Interconnection Terms and
Conditions) This seemslikely to benefit al parties, including small entities and smal incumbent LECs, since
it should reduce the time and expense of negotiation, and reduce the costs of adapting to new terms and
conditions for collocation.

1387. Dueto our concluson that requesting carriers may choose any method of technicaly feasble
interconnection or access to unbundled eements, new entrants, including small entities, should have the
flexibility to obtain interconnection or access in the manner that best suits their needs. (Section VILA. -

M ethods of Obtaining Interconnection and Accessto Unbundled Elements.) In particular, as discussed in
Section VI.A.3, we recognize that carriers, including small entities, may find virtua collocation or meet-
point arrangements more efficient than physica collocation in certain circumstances, particularly if they lack
the resources to collocate physicaly in alarge number of incumbent LEC premises.

1388. We adopt a broad definition of the term "premises” which should dlow carriers, including
smadl entities, to collocate equipment for interconnection and access to unbundled network elements at a
range of incumbent LEC locations. (Section VI.B.1.c - The Meaning of the Term "Premises.”) For the
reasons set forth in Section V1.B above, we interpret the term "premises’ broadly to include incumbent
LEC centrd offices, serving wire centers and tandem offices, aswell asdl buildings or smilar structures
owned or leased by the incumbent LEC that house incumbent LEC facilities. However, as st forth above,
we regject the suggestion that security measures be provided only at the request of the entrant, which should
minimize regulatory burdens and the economic impact of our decisons for smal incumbent LECs. (1d.)

1389. We interpret the statute broadly to alow collocation of any equipment used for
interconnection or access to unbundled network elements. (Section V1.B.1.d - Collocation Equipment.)
This sandard should offer dl competitors, including small entities, flexibility in collocating equipment they
need to interconnect their networks to those of incumbent LECs. Incumbent LECs will o be required to
make space available to requesting carriers on afirs-come, first-served bass, and collocators seeking to
expand their collocated space should be dlowed to use contiguous space where available.

(Section V1.B.1.e- Allocation of Space) These provisons should minimize regulatory burdens and
economic impeacts for small entity entrants by reducing opportunities for discriminatory trestment based on
the size of the requesting carrier. We decline, however, to require incumbent LECs to file reports on the
gatus, planned increase, and use of space for the reasons set forth in Section V1.B.1. above, which will
reduce the regulatory burdens and economic impact of our decisons for smal incumbent LECs.

1390. We conclude that a comptitive entrant should be permitted to lease transmission facilities

from theincumbent LEC. (Section V1.B.1f - Leasing Trangport Fecilities). This provison will dlow small
entities to lease transmission facilities from incumbent LECs to transmit traffic between the collocated space
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and their own networks, which may be comparatively less burdensome for smdl entities than the aternaive
of bringing their own facilities to the collocated equipment on the incumbent LEC's premises. We dso
require incumbent LECs to permit two or more carriers that are collocating a the incumbent LEC's
premises to interconnect their networks. (Section VI1.B.1.g - Co-Carrier Cross-Connect.) This
requirement should make it easier for new entrants to interconnect their networks with those of competitors.

1391. We require incumbent LECs to provide the rlevant state commissions with detailed floor
plans or diagrams of any premises where the incumbent LEC dleges that there are space condraints.
(Section VI1.B.1.i. - Allowing Virtud Collocation in Lieu of Physca). This requirement may reduce
burdensfor adl parties, including smal entities and smal incumbent LECs, by aiding Sate commissions with
their evauation of incumbent LEC refusalsto dlow physica collocation on the grounds of space
congraints. For the reasons st forth in Section V1.B.1 above, however, we decline to require incumbent
LECsto lease additiona space or provide trunking a no cost where they have insufficient space for
physica collocation, which should minimize the regulatory burdens and economic impact of our decisons
for incumbent LECs, including smal incumbent LECs.

Summary Analysis of Section VI
PRICING OF INTERCONNECTION
AND UNBUNDLED NETWORK ELEMENTS

1392. Summary of Projected Reporting, Recordkeeping, and Other Compliance
Requirements. Pursuant to sections 251(c) and 252(d) of the 1996 Act, incumbent LECs must provide
interconnection and access to unbundled network eements on rates, terms, and conditions that are judt,
reasonable, and nondiscriminatory. In Section V11 above, we adopt a methodology for setting arbitrated
prices for interconnection and unbundled eements on the basis of forward-looking economic cost studies
prepared in conformance with amethodology prescribed by the Commission. Until states utilize economic
studies to develop cost-based prices, they must use default proxies established by the Commisson. Small
incumbent LECs may be required, therefore, to prepare economic cost sudies. In addition, small entities
seeking arbitration for rates for interconnection or unbundled eements may find it useful to prepare
economic cost studies or prepare critiques of cost studies prepared by incumbent LECs and others. In
both cases, this may entail the use of economic experts, legd advice, and possibly accounting personndl.

1393. Steps Taken to Minimize Sgnificant Economic Impact on Small Entities and Small
Incumbent LECs, and Alternatives Considered. Our conclusion that prices for interconnection and
unbundled dements should be st a forward-looking long-run economic cogt, including a reasonable share
of forward-looking joint and common cogts, should permit new entrants, including small entities, to
interconnect with, and acquire unbundled elements from, incumbent LECs at prices that replicate, to the
extent possible, those in a competitive market. (Section V11.B.2 - Pricing of Interconnection and
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Unbundled Elements, Cost-Based Pricing M ethodology, Rate Levels) Our forward-looking economic
cost methodology for determining pricesis desgned to permit incumbent LECs to recover their economic
cods of providing interconnection and unbundled eements, which should minimize the economic impact of
our decisons on smdl incumbent LECs.

1394. Our conclusion that embedded cogts, opportunity costs and universal service subsidies may
not be included in the rates for interconnection and unbundled elementsis intended, in part, to avoid
digortions in investment decisons, which should lead to more efficient alocation of resources, thereby
reducing regulatory burdens and economic impacts for some smal entities and small incumbent LECs.
(Section V11.B.2 - Pricing of Interconnection and Unbundled Elements, Cost-Based Pricing M ethodology,
Rate Levels) We rgect proposals that would have permitted incumbent LECs to recover their embedded
costsin prices for interconnection and unbundled elements as discussed above in Section V11.B.2.a(3)(b).
Asdiscussed in Section V1I.B.2.a.(3)(b), we rgject the use of the efficient component pricing rule (ECPR)
to set prices for interconnection and unbundled eements.

1395. Our conclusion that forward-looking common costs should be alocated in areasonable
manner should ensure that the prices of network dements that are least likely to be subject to competition
are not artificidly inflated by large alocations of common cogs. This, in turn, may also produce more
efficient dlocations of resources, thereby minimizing regulatory burdens and economic effects for many
parties, including smdl entities and small incumbent LECs. (Section V11.B.2 - Pricing of Interconnection
and Unbundled Elements, Cost-Based Pricing M ethodology, Rate Levels) We permit, but do not require,
dates to impose peak-sengtive pricing systems for shared facilities as discussed in Section V11.B.3.b.

1396. We conclude that incumbent L ECs should not recover access charges from entrants that use
unbundled network facilities to provide access services to customers that they win from incumbent LECs.
We do, however, permit incumbent LECs to impose on purchasers of unbundled loca switching the carrier
common line charge and a charge equa to seventy-five percent of the trangport interconnection charge for
an interim period that shal end no later than June 30, 1997, as discussed in Section VII.B.2.a(3)(b). As
further explained in that section, this mechanism should serve to reduce any short-term disruptive impact of
our decisons on incumbent LECs, including small incumbent LECs.

1397. We conclude that the Act requires rates for interconnection and unbundled elements to be
geographicaly deaveraged, using a minimum of three geographic zones, in amanner tha gppropriately
reflects the costs of the underlying elements. (Section V11.B..3 - Geographic/Class-of-Service Averaging.)
We aso conclude that distinctions between the rates charged to requesting carriers for network eements
should not vary based on the classes of service that the requesting carriers provide to their to customers.
We expect these decisions to lead to increased competition and amore efficient allocation of resources.
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1398. The default proxies we adopt for rates for interconnection and unbundled eements, which
dates may use to establish prices, are designed to approximate prices that will enable efficient competitors,
including small entities, to enter local exchange markets. (Section VII.C. - Default Proxy Prices and
Celings) We rgect the use of rates in interconnection agreements that predate the 1996 Act as proxy-
based ceilings for interconnection and unbundled element rates as discussed in Section VII.C.1. Wedso
decline to adopt a generic cost modd at thistime, as discussed in Section VII1.C.3.

1399. We determine that the nondiscrimination provisions in the Act prohibit price differences that
are not based on cogt differences. This should permit smal entities to obtain the same terms and conditions
of agreements reached by larger carriers that possess greater bargaining power without having to incur the
costs of negotiation and/or arbitration. (Section V11.D.3 - Discrimination.)

Summary Analyss of Section V111
RESALE

1400. Summary of Projected Reporting, Recordkeeping, and Other Compliance
Requirements. Pursuant to section 251(b)(1), al LECs, which may include smal entity competing LECs
and small incumbent LECs, may not impose unreasonable or discriminatory conditions on, or limit the resde
of, their telecommunications services. Pursuant to section 251(c)(4), incumbent LECs are required to offer
for resdle a wholesde rates any telecommunications services that they offer to subscribers other than
telecommunications carriers. Providing such services for resde may require some smdl entities and small
incumbent LECs to use additiond hilling, technica, and operationd kills.

1401. Under section 252(a), resdllers, which may include small entities, are required to prepare
and present to incumbent L ECs requests for services to resdl. We do not establish guidelines for the
content of these requests. Such requests may involve legd, engineering, and accounting skills. Resdlers
may aso have to engage in arbitration proceedings with incumbent LECsiif voluntary negotiations resulting
from the initial request fail to yield an agreement. This may involve lega and genera negotiation skills.
Where aresdler is negotiating or arbitrating with an incumbent LEC, the resdler may choose to offer
arguments concerning economic and accounting data presented by state commissions or incumbent LECs.
Resdllers may aso choose to make legd and economic arguments that certain resale redtrictions are
unreasonable. These tasks may require legal, economic, and accounting skills.

1402. Steps Taken to Minimize Sgnificant Economic Impact on Small Entities and Small
Incumbent LECs, and Alternatives Considered. Asset forth in Section V111.B, above, our decision to
adopt clear nationa rules should reduce regulatory burdens and uncertainty for al parties, including small
entities and small incumbent LECs. Moreover, our decision not to impose digibility requirements on
resdllers should minimize regulatory burdens for resdllers. We rgect proposds that the Commission not
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require resde of bundled service offerings, promotions and discounts lagting longer than 90 days, residentia
sarvice, and services offered at rates below cost for reasons set forth in Section VIIILA.

1403. Asdiscussed in Section V111.B, we expect that the opportunity to resdll telecommunications
services currently offered exclusvely by incumbent LECswill lead to increased competition in the provision
of telecommunications services. We aso determine that non-cost-based factors shal not be considered
when arriving at wholesde discounts, and we rgect the argument that indirect costs should not be
consdered avoided costs. We aso rgject proposals that we either require or forbid a state to include a
measure of profit in its avoided cost calculation. As st forth in Section VI11.B, we consdered the
concerns of smal incumbent LECs and smdl entity resdlers when adopting the default range for wholesdle
discounts. In addition, we dlow a state to congder including in wholesale rates the cogts that incumbent
LECsincur in sdling services on awholesde bads, which may minimize the economic impact for smal
incumbent LECs.

1404. Asdiscussed in Section VII1.C, we remove obstacles faced by small businessesin reselling
telecommunications services by establishing a presumption, applicable to incumbent and non-incumbent
LECs, that mogt redtrictions on resdle are unreasonable. This presumption should reduce unnecessary
burdens on resdllers, which may include smal entities. 1t may also produce increased opportunities for
resale compstition, which may be expected to be beneficid for some small entities and smal incumbent
LECs Wedo not permit state commissions to require non-incumbent LECs to offer their services at
wholesale rates for the reasons et forth Section V111.D. For the reasons discussed in Section V111.C,
above, we decline to forbear from the application of section 251(b)(1) to non-incumbent LECs. We dso
conclude that incumbent LECs are to continue to receive access charge revenues when locd services are
resold under section 251(c)(4) for reasons set forth in Section V1I1.E, and that such access services are not
subject to resale at wholesale rates for reasons set forth in Section VIIILA.

Summary Analyss of Section 1X
DUTIESIMPOSED ON "TELECOMMUNICATIONS
CARRIERS' BY SECTION 251(a)

1405. Summary of Projected Reporting, Recordkeeping, and Other Compliance
Requirements. Small entities that provide telecommunications services are subject to the same obligations
imposed on al telecommunications carriers under section 251(a)(1) and section 251(a)(2), and any
reporting requirements that attend such obligations. Among these duties is the duty to interconnect, directly
or indirectly, with requesting telecommunications carriers. (Section IX - Duties Imposed on
"Teecommunications Carriers' By Section 251(8).) Thiswill likely require small entities to comply with the
technica, economic, and legd requirements involved with interconnection, including negotiating contracts,
utilizing engineering studies, and adding operationa capacity. (Id.) Smdl incumbent LECs may incur Smilar
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compliance requirements to the extent they are required to interconnect with entities that qualify as
"telecommuniceations carriers”

1406. Smdl incumbent LECs and smal entities providing telecommunications services will aso be
under aduty not to ingtall network features, functions, and capabilities that do not comply with standards
and guiddines under sections 255 and 256. (Section IX - Duties Imposed on "Teecommunications
Carriers' By Section 251(a)(2).) In addition, small entities that provide both information services and
telecommunications services are classified as teecommunications carriers and are subject to certain
requirements under 251(a). (Section IX - Duties Imposed on "Tdecommunications Carriers' By Section
251(8)(2).)

1407. Steps Taken to Minimize Sgnificant Economic Impact on Small Entities and Small
Incumbent LECs, and Alternatives Considered. Small entities who provide for afee locd, interexchange
and internationa services are defined as telecommunications carriers and, thus, aso receive the benefits of
section 251 including interconnection, services, and network elements, which may increase their ability to
compete. (Section IX - Duties Imposed on "Telecommunications Carriers' By Section 251(8)(2).) We
reject the suggestion that CM RS providers, some of which likely are small entities, should not be included
in the definition of a"tdecommunications carier.” (1d.) We determine that entities operating private,
interna or shared communications networks do not qualify as tedlecommunications carriers, however, which
excludes them from the obligations and benefits under section 251(a). Smdl entities providing information
services but not telecommunications services are aso not classfied as telecommunications carriers and,
thus, will not be bound by the duties of section 251(a). A carrier that provides both information and
telecommunications servicesis deemed subject to the requirements of section 251(a). We aso conclude
that telecommunications carriers that have interconnected under either section 251(a)(1) or 251(c)(2) may
offer information services through the same arrangement or agreement. This will permit new entrants, many
of which may be smal entities, to offer full ranges of services to end users without having to provide some
of those sarvices inefficiently through distinct facilities or agreements.

1408. We decide that competitive telecommunications carriers that have the obligation to
interconnect with requesting carriers may choose, based upon their own characteristics, whether to alow
direct or indirect interconnection. (Section IX - Duties Impaosed on "Telecommunications Carriers' By
Section 251(8).) Thisshould dlow sgnificant flexibility for smal entities to choose the mogt efficient and
economical arrangement for their particular Srategy. As st forth in Section IX, we rgect an argument to
forbear, under section 10 of the Communications Act,**”* from imposing any interconnection requirements
on non-dominant carriers.

#2714 47 U.S.C. § 160.
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Summary Analyss of Section X
COMMERCIAL MOBILE RADIO SERVICES

1409. Summary of Projected Reporting, Recordkeeping and Other Compliance
Requirements. We are gpplying sections 251 and 252 to LEC-CMRS interconnection at thistime.
(Section X.D - durisdictiona Authority for Regulation of LEC-CM RS Interconnection Rates) We may
revisit our determination not to invoke jurisdiction under section 332 to regulate LEC-CMRS
interconnection rates if we determine that the regulatory scheme established by sections 251 and 252 does
not sufficiently address the problems encountered by CM RS providers, many of which may be small
entities, in obtaining interconnection on terms and conditions that are just, reasonable, and
nondiscriminaory.

1410. Pursuant to our findingsin Section X.D, asmadl CMRS entity seeking to enter into a
reciproca compensation agreement with an incumbent LEC, which may be asmal incumbent LEC, will
have to comply with sections 251 and 252, and state law. The reporting, recordkeeping, and other
compliance regquirements associated with reciprocal compensation are summarized in the following section
concerning obligations under section 251(b).

1411. Steps Taken to Minimize Sgnificant Economic Impact on Small Entities and Small
Incumbent LECs, and Alternatives Considered. The Commisson's actions may minimize the economic
impact on CMRS providers, many of which are smal entities, by declaring that CM RS providers are not
required to comply with the obligations of LECs under section 251(b)(5). We decline to adopt the
dternative of finding that a CM RS provider isa LEC for the reasons st forth in Section X.A. Wedso
determine that CM RS providers are entitled to request reciprocal compensation under section 251(b)(5),
and that certain CM RS providers are also entitled to request interconnection under section 251(c)(2). As
discussed in the following section concerning obligations under section 251(b), these decisons may permit
smdl entity CM RS providers the opportunity to considerably expand their businesses.

Summary Analyss of Section XI
OBLIGATIONSIMPOSED ON LECSBY 251(b)

A. Reciprocal Compensation for Transport
and Termination of Telecommunications

1412. Summary of Projected Reporting, Recordkeeping, and Other Compliance
Requirements. All locd exchange carriers, including smal incumbent LECs and perhgps some samall
entities offering competing loca exchange services, have a duty to establish reciproca compensation for the
trangport and termination of loca telecommunications traffic, as defined by state commissons. Assuch,
small incumbent LECs and smdll entities offering competitive local exchange services may be required to
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measure the exchange of traffic, and to bill and collect payment from other carriers. (Section XI1.A -
Reciprocal Compensation.) Reciprocad compensation for the transport and termination of traffic may be
based on the incumbent LEC's cost studies, which may require smal incumbent LECs to use economic
skillsto perform cost studies. To the extent that a competing provider of local exchange services, which
may include asmall entity, believesits codts for the trangportation and termination of traffic differ from those
of the incumbent LEC, it would aso be required to provide a forward-looking, economic cost sudy. (1d.)

1413. If aCMRS provider entered into an agreement with an incumbent LEC prior to August 8,
1996 that does not provide for mutual compensation, the CM RS provider may demand to renegotiate the
agreement. This may impose the burden of re-negotiation on smal incumbent LECs, which may require
legal, accounting, and economic sKkills. In addition, pending the successful completion of negotiation or
arbitration, symmetrica reciproca compensation shall gpply, which may have the effect of raisng the
amount smal incumbent LECs currently pay CMRS providers to terminate LEC-originated traffic. This
may have the effect of increasing amdl incumbent LECs cogsts. Findly, a state commisson may impose
bill-and-keep arrangements between carriers if the state commisson determines that the amount of local
telecommunications traffic from one network to the other is gpproximately equd to the amount of loca
telecommunications traffic flowing in the opposite directions, and is expected to remain thus. This could
have the effect of reducing smal incumbent LECs revenues and decreasing the expenses of amdl entities.
It dso might place aburden on smdl entities and small incumbent LECs of establishing that traffic volumes
are imbaanced, which might require accounting, economic, and legd kills

1414. We require paging companies seeking to recover fees for terminating loca callsto
demondrate to the state the costs of terminating such calls. (Section XI.A. - Trangport and Termination of
Traffic) Consequently, smdl entity paging companies and possibly small incumbent LECs may be required
to use legd, economic, and possibly accounting skills.

1415. Steps Taken to Minimize Sgnificant Economic Impact on Small Entities and Small
Incumbent LECs, and Alternatives Considered. Our adoption of nationd default price cellings and
ranges for trangportation and termination of locd traffic being arbitrated by the states should provide all
parties, including smal incumbent LECs and many new entrant smal entities, with a clear understanding of
the terms and conditions that will govern should they fall to reach an agreement. This should minimize
regulatory burdens and economic impacts for those companies, in part by reducing the transaction costs of
arbitration. (Section X1.A.3.c.(4) - Default Proxies) Permitting CM RS providers with non-reciprocal
agreements to renegotiate their agreements, and imposing symmetrical reciprocal compensation pending
completion of negotiation or arbitration, will provide al parties with certainty asto gpplicable rates as of the
date of this order, and minimize litigation and regulatory cods. We believe this decision is consstent with
the pro-competitive goals of the 1996 Act.
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1416. We define transport and termination as separate functions -- each with its own cost
caculation for the purposes of sections 251 and 252. This definition may permit interconnecting carriers,
including small entities, to obtain trangport and termination services a lower rates and avoid paying above-
codt rates or rates for unneeded services. (Section X1.A.2 - Definition of Transport and Termination of
Telecommunications) We aso conclude that a LEC may not charge a CM RS provider or other carrier,
which may be a smdl entity, for receiving and terminating L EC-originated traffic. (Section X1.A.4 -
Symmetry.) We do not permit interexchange carriers to use trangport and termination services to avoid the
obligation to pay access charges for terminating interexchange traffic with incumbent LECs.

(Section XI.A.2 - Definition of Trangport and Termination of Telecommunications.)

1417. Our decision to permit new entrants to base reciproca compensation arrangements on
incumbent LECs cost studies may reduce barriers to entry by permitting competing LECsto avoid
performing their own forward-looking, economic cost studies, which may be expected to reduce the overal
burdens and minimize the economic impact of regulation on these smdl entities. (Section X1.A 4 -
Symmetry.) The ability of state commissionsto impose bill and keep arrangements where the costs of
terminating traffic are nearly symmetricd, traffic volume is roughly balanced, and both are expected to
remain s0, may dlow smdl entities and smal incumbent LECs to avoid the cost of measuring traffic
exchange. (Section X1.A.5 - Bill and Keep.) For the reasons set forth in Section X1.A.5 above, we reject
the proposed alternative of permitting states to adopt bill-and-keep arrangements for the transport and
termination of traffic where the cogt of terminating traffic is not nearly symmetricdl.

1418. By requiring that rates for transport and termination be cost based, we believe that dl parties
in tedecommunications markets, including small incumbent LECs and small entities, may benefit from
increased opportunities to compete effectively in local exchange markets. (Section X1.A.3 - Pricing
Methodology.) In addition, we conclude that termination rates for LECs, including smal incumbent LECs,
should include an dlocation of forward-looking common costs, but not an element for the recovery of lost
contributions. These decisons may be expected to minimize the economic impact of our decisons on smal
incumbent LECs and smdl entities.

1419. This Order iminates certain charges paging companies may now be assessed by LECsand
enables paging companies to claim new revenues from LECs for terminating paging calls. (Section XI.A -
Trangport and Termination of Traffic.) Paging companies, including smal entities, may thereby incur lower
costs. Such entities dso may increase their revenues, depending on the outcome of any proceedings
concerning their termination costs. For the reasons et forth in Section X1.A.3 above, we cannot conclude,
at thistime, that a LEC's forward looking costs may be used as a reasonable proxy for the costs of call
termination by paging providers. We further conclude that the default price for termination of traffic from
the end office that we adopt in this proceeding in Section X1.A.3 above does not apply to termination of
traffic by paging providers. This default priceis based on estimates in the record of the costs to LECs of
termination from the end office or end-office switching.
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B. Access to Rights-of-Way

1420. Summary of Projected Reporting, Recordkeeping, and Other Compliance
Requirements. Small incumbent LECs that meet the definition of a utility **” and own poles, ducts,
conduits and rights-of-way where access was not previoudy mandated are now required to provide access
to requesting telecommunications carriers (other than incumbent LECs and cable televison systems) which
may require the use of lega, engineering, and accounting resources for evauation and processing of
attachment requests. (Section X1.B.2 - Section 224(f): Non-discriminatory Access) This may aso require
small incumbent LECs and small entities to employ technica personne to modify pole attachment
arrangements.

1421. A complaint of unjustified denia of access must be supported by awritten request for
access, the utility's response, and information supporting the complainant's position. Thiswill likely impose
some recordkeeping requirements on small incumbent LECs and small entities seeking access to rights-of-
way. Our requirements may aso impose adminigrative requirements, including lega and engineering
expertise, on smdl governmental jurisdictions®™" that resolve disputes arising under the section 224 of the
Communications Act. (Section X1.B.5 - Dispute Resolution.)  In addition, small governmenta
jurisdictions that have established rules and regulations for access to poles, ducts and conduits specificaly,
and interconnection generdly, are do likely to have some leve of reporting and recordkeeping
requirements for competing telecommunications carriers that use the poles, some of which may be smal
entities. (Section X1.B.6 - Reverse Preemption.)

1422. Steps Taken to Minimize Sgnificant Economic Impact on Small Entities and Small
Incumbent LECs, and Alternatives Considered. In placing the burden of proof on the denying utility with
respect to the propriety of adenia of access, we recognize that new entrants, which may be smal entities,
are not likely to have access to such information without cooperation from the utilities. Complaints should
not be dismissed where the petitioner was unable to obtain awritten response from the denying utility, or
where the utility also denied the petitioner any relevant information needed to establish aprimafacie case.
These provisons should dlow an entrant to pursue a clam without the need for expensve discovery, and
should not preclude or discourage entities with limited resources from seeking redress where access is
denied. (Section X1.B.5 - Dispute Resolution.) For the reasons set forth in Section X1.B.5, we reject the
recommendation that an gpplicant be alowed to seek injunctive rdlief in federd court and select federa

%275 The Act defines "utility" as "any person who is alocal exchange carrier or an electric, gas, water, steam, or other
public utility, and who owns or controls poles, ducts, conduits, or rights-of-way used, in whole or in part, for any wire
communication.” 47 U.S.C. § 224(a)(1).

8278 Under the Regulatory Flexibility Act, a"small governmental jurisdiction" is one type of "small entity," and is

defined as the "governments of cities, counties, towns, townships, villages, school districts, or special districts with a
population of less than fifty thousand . . .." 5 U.S.C. § 601(5).
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jurisdiction for enforcement or appeal of any matter regarding pole attachments. Our conclusion that state
and local pole atachment requirements are presumed reasonable may minimize burdens on smal
governmenta jurisdictions by preserving existing rules and procedures, and the local government's expertise
with itsown rules. (Section X1.B.2 - Specific Rules) In reaching this result, we regject the aternative of
invaidating such state regulationsin favor of federa rulesfor the reasons sated in Section X1.B.2. Our
determination not to prescribe numerous specific rules in this area recognizes the varying technologies and
facilities deployed by incumbent LECs, including small incumbent LECs. For example, we recognize that
utilities, including smdl incumbent LECs, normdly have their own operating sandards that dictate
conditions of access. Thus, we leave in place such conditions of access. For the reasons set forth in
Section X1.B.1, we rgect the dternative of prescribing a comprehensve set of substantive engineering
standards governing access to rights-of-way.

1423. When an ataching entity modifies poles for its use, it will be entitled to recover a share of its
expenses from any later-attaching entities. (Section X1.B.4 - Modifications,) This should permit ataching
entities that modify poles, some of which may be small entities, to bear only their proportionate costs and
prevent them from effectively subgdizing their later-entering competitors. The requirement that utilities
provide ataching entities with 60 days notice prior to commencing modificationsto any pole, duct or
conduit should provide attaching entities, some of which may be amdl entities, with sufficient timeto
evauate the impact of the proposed modification on their interests and to plan and coordinate any
modifications to their own attachments. (Id.)

C. Imposing Additional Obligations on LECs that are not Incumbent LECs

1424. Summary of Projected Reporting, Recordkeeping and Other Compliance
Requirements. Our decisonsin this section of the Order do not subject any smal entities to reporting,
recordkeeping or other compliance requirements.

1425. Seps Taken to Minimize Sgnificant Economic Impact on Small Entities and Small
Incumbent LECs, and Alternatives Considered. The determination that the 1996 Act does not permit
the particular obligations for incumbent LECs st forth in section 251(c) to be imposed on non-incumbent
carriers, absent afinding by the Commission under section 251(h)(2), should limit potentia burdens on new
entrants, including small entities. (Section X1.C - Imposing Obligations on LECs that are not Incumbent
LECs)
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Summary Analyss of Section XI|
EXEMPTIONS, SUSPENSIONS AND
MODIFICATIONSOF SECTION 251 REQUIREMENTS

1426. Summary of Projected Reporting, Recordkeeping and Other Compliance
Requirements. Section 251(f)(1) grants rurd telephone companies, which may be small incumbent LECs,
an exemption from the requirements of section 251(c) (which only gpply to incumbent LECs) until the rurd
telephone company has received a bona fide request for interconnection, services, or network eements,
and the dtate determines that the exemption should be terminated. Section 251(f)(2) providesthat LECs
with fewer than two percent of the nation's subscriber lines may petition a tate commission for a
suspension or modification of any requirements of sections 251(b) and 251(c). The latter provision, section
251(f)(2), isavailable to dl LECsincluding competitive LECs, which may be smdl entities

1427. After acarrier has made abonafide request under Section 251, arura telephone company,
which may be a smadl incumbent LEC, seeking to retain its exemption under section 251(f)(1) must prove
to the state commission that it should retain its exemption. To remove the exemption, a state commission
must find that the bona fide interconnection request is not unduly economicaly burdensome, is technicaly
feasble, and is consstent with section 254. The parties involved in such a proceeding may need to use
legd, accounting, economic and/or engineering services. A smal incumbent LEC or a competitive LEC,
which may be aamadl entity, seeking under 251(f)(2) to modify or suspend the national interconnection
requirements imposed by section 251(b) or 251(c) bears the burden of proving that interconnection would:
(1) create a 9gnificant adverse economic impact on telecommunications users, (2) be unduly economicaly
burdensome; or (3) be technically infeasible.

1428. Steps Taken to Minimize Sgnificant Economic Impact on Small Entities and Small
Incumbent LECs, and Alternatives Considered. As st forth in Section XI1 above, the determination
whether a section 251(f) exemption, sugpension, or modification should be continued or granted lies
primarily with the relevant Sate commisson. By largely leaving this determination to the Sates, our
decisons permit this fact-specific inquiry to be administered in a manner that minimizes regulatory burdens
and the economic impact on small entities and smal incumbent LECs. However, to further minimize
regulatory burdens and minimize the economic impact of our decison, we adopt severd rules as set forth in
Section X1 above, which may facilitate the efficient resolution of such inquiries, provide guidance, and
minimize uncertainty. As set forth in Section XI1 above, we find that the rurd LEC or smdler LEC must
prove to the state commisson that the financial harm shown to justify an exemption, sugpension, or
modification would be greater than the harm that might typically be expected as aresult of comptition.
Finally, we conclude that section 251(f) adequately provides for varying treetment for smdler or rurd LECs
where such variances are judtified. Asaresult, we expect that section 251(f) will significantly minimize
regulatory burdens and economic impacts from the rules adopted in this Order.
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Summary Analyss of Section X111
ADVANCED TELECOMMUNICATIONS CAPABILITIES

1429. Summary of Projected Reporting, Recordkeeping and Other Compliance
Requirements. Our decison to defer consderation of rulesin this section of the Order does not subject
any smal entities or small incumbent L ECs to reporting, recordkegping or other compliance requirements.

1430. Steps Taken to Minimize Sgnificant Economic Impact on Small Entities and Small
Incumbent LECs, and Alternatives Considered. We do not anticipate that our decision to defer
congderation of rulesin this section of the Order will have any economic impact on smdl entities or small
incumbent LECs.

Summary Analysis of Section X1V
PROVISIONS OF SECTION 252

A. Arbitration Process

1431. Summary of Projected Reporting, Recordkeeping, and Other Compliance
Requirements. Pursuant to section 252(b)(1), a party to negotiation may petition a state commission to
arbitrate any openissues. Smadll entities and smdl incumbent L ECs negotiating interconnection agreements
may, therefore, participate in state arbitration in order to obtain an interconnection agreement, which may
impose dgnificant legal costs. (Section X1V.A - Arbitration Process.) Section 252(e)(5) requires the
Commission to assume the state's responsibility under section 252 if the Sate "falls to act to carry out its
respongbility” under the section. We require an aggrieved party, which may be a amdl entity or asmal
incumbent LEC, to notify the FCC that a state commission hasfailed to act under section 252 by filing a
detailed written petition, backed by affidavit. Asset forth abovein Section X1V A, if the Commission,
following a notice and comment period, determines that the date has failed to act, the Commission will
assume authority under section 252(€)(5) and mediate or arbitrate the dispute. This process may aso entail
ggnificant legd expertise.

1432. Steps Taken to Minimize Sgnificant Economic Impact on Small Entities and Small
Incumbent LECs, and Alternatives Considered. In this Order, the Commisson adopts a minimum st of
rules that will provide notice of the standards and procedures that the Commission will useif it hasto
assume the respongibility of a state commisson under section 252(e)(5). These rules should benefit small
entities and smdl incumbent LECs by limiting uncertainty and minimizing transaction costs associated with
the arbitration process. (Section XIV.A - Arbitration Process.)

1433. The Commission concludesthat, if it arbitrates agreements, it will use a"find offer”
arbitration method, whereby each party to the arbitration proposesits best and fina offer, and the arbitrator

656



Federd Communications Commisson 96-325

chooses between the proposals. The arbitrator may choose either proposal in its entirety, or could choose
different parties proposas on an issue-by-issue bass. This method of arbitration should minimize the
economic impact on smal entities and small incumbent LECs by reducing the transaction costs associated
with arbitration. Our rules should also encourage parties, to negotiate after offers are submitted which
should provide additiond flexibility for parties including smdl entities and smdl incumbent LECs, to agree to
aresolution tailored to their interests. (Section X1V.A - Arbitration Process))

1434. For the reasons st forth above in Section X1V.A, we rgject the dternative of adopting
national rules governing state arbitration procedures. We believe the sates are in a better position to
develop mediation and arbitration rules that support the objectives of the 1996 Act. States may develop
specific measures that best address the concerns of small entities and smal incumbent LECs participating in
mediation or arbitration.

1435. As st forth above in Section X1V.A, we rgect the suggestion that the Commission return
jurisdiction over an arbitration to the state commission. We further regject the argument that, once the
Commission has mediated or arbitrated an agreement, the agreement must be submitted to the Sate
commission for gpprova under Sate law. We decline to adopt the dternative suggested by some parties
that, if the Commisson steps into the state commission role, it is bound by state laws and standards that
would have applied to the state commission. (Section XIV.A - Arbitration Process).

1436. Asexplained abovein Section X1V.A, we aso regect the dternative that an arbitrated
agreement not be binding on the parties. Finally, we rgect the dternative of opening the arbitration process
to dl third parties, which should minimize the cogts involved in such proceedings.

B. Section 252(i)

1437. Summary of Projected Reporting, Recordkeeping and Other Compliance
Requirements. Our decisonsin this section of the Order do not subject any small entities to reporting,
recordkeeping or other compliance requirements. Incumbent LECs, including smal incumbent LECs, are
required to file with state commissons dl interconnection agreements entered into with other carriers,
including adjacent incumbent LECs. Incumbent LECs must aso permit third parties to obtain any individud
interconnection, service or network eement arrangement on the same terms and conditions as those
contained in any agreement approved under section 252. Moreover, incumbent LECs must prove with
specificity that terms and conditions contained in filed agreements are legitimately related to the purchase of
the individua eement or service being sought. Incumbent LECs must provide "most favored nation” satus
with regard to subsequent carriers regardless of whether they include "most favored nation” clausesin their
agreements. Complying with these requirements may require smal incumbent LECs and requesting small
entities to use legd and negotiation kills
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1438. Steps Taken to Minimize Sgnificant Economic Impact on Small Entities and Small
Incumbent LECs, and Alternatives Considered. Our decison to adopt nationa standards to implement
section 252(i) should minimize the economic impact of our decison on both small entities and small
incumbent LECs by expediting the resolution of disputes, thereby reducing transaction costs associated with
interconnection. Our decison that section 252(i) permits requesting carriers to choose among individua
provisons contained in publicly-filed interconnection agreements should minimize the economic impact for
small new entrants by permitting them to obtain the provisions they desire without having to adopt entire
agreements that would not reflect their costs or the specific technica characteritics of their networks.
(Section X1V.B - Section 252(i).) Moreover, smal entities may be able to obtain the same terms and
conditions of agreements reached by larger carriers that possess greater bargaining power without having to
incur the costs of negotiation and/or arbitration.

1439. We dso determine that publicly-filed agreements need only be made available to carriers
who cause incumbent LECs to incur no greater costs than did the origina carrier, which should minimize the
economic impact on smal incumbent LECs. We dso minimize the regulatory burden for smal entities and
small incumbent LECs by finding that a new entrant seeking interconnection, network eements, or services
pursuant to section 252(i) need not make such requests pursuant to the procedures for initial section 251
requests, but shal be permitted to obtain access to agreements on an expedited basis.

1440. As st forth above, we conclude that section 252(i) permits differentid treatment of carriers
based on differences in the costs of serving those carriers, but does not permit incumbent LECs to limit the
availability of interconnection, services, or network eements only to those requesting carriers serving a
comparable class of subscribers or providing the same service as the origind party to the agreement.
(Section X1V - Section 252(i).) These decisons should minimize the impact on small entities by preventing
discrimination and enabling them to obtain the same terms and conditions as larger carriers that possess
greater bargaining power. For the reasons set forth in Section X1V, we rgect the interpretation favored by
commenters arguing that new entrants should not be able to choose among provisons of interconnection
agreements filed with state commissions.

E. Report to Congress
1441. The Commission shall send a copy of this FRFA, dong with this Order, in areport to

Congress pursuant to the Small Business Regulatory Enforcement Fairness Act of 1996, 5 U.S.C. 8§
801(a)(1)(A). A copy of this FRFA will aso be published in the Federd Regidter.
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XVI. ORDERING CLAUSES

1442. Accordingly, IT ISORDERED that, pursuant to Sections 1-4, 201-205, 214, 224 251,
252, and 303(r) of the Communications Act of 1934, as amended, and Section 601 of the
Telecommunications Act of 1996, 47 U.S.C. 88 151-154, 201-205, 224, 251, 252, 303(r) and 601, the
REPORT AND ORDER IS ADOPTED, effective 30 days after publication of asummary in the Federd
Regiger. The collections of information contained within are contingent upon gpprova by the Office of
M anagement and Budget.

1443. IT ISFURTHER ORDERED that Part 51 of the Commisson'srules, 47 CF.R.§51is
ADDED as st forth in Appendix B hereto.

1444. IT ISFURTHER ORDERED that, to the extent issues from CC Docket No. 95-185, In
the Matter of Interconnection Between Local Exchange Carriers and Commercial Mobile Service
Providers, are resolved here, we incorporate the relevant portions of the record in that docket.

1445. IT ISFURTHER ORDERED that, to the extent issues from CC Docket No. 91-346, In
the Matter of Intelligent Networks, are resolved here, we incorporate the relevant portions of the record
in that docket.

1446. 1T ISFURTHER ORDERED, in light of the United States Court of Appedsfor the Didtrict
of Columbia Circuit in Pacific Bell v. FCC, 81 F.3d 1147 (D.C. Cir. 1996) (table) and the
Telecommunications Act of 1996, that the rules and policies adopted in Expanded I nterconnection with
Local Telephone Company Facilities, CC Docket No. 91-141, 9 FCC Rcd 5154 (1994), shdl remain in
effect.

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton
Acting Secretary
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Appendix A
List of Commentersin CC Docket No. 96-98

3600 Communications Company (360 Communications)

Ad Hoc Caodition of Corporate Telecommunications M anagers

Ad Hoc Tdecommunications Users Committee

AirTouch Communications, Inc. (AirTouch)

Alabama Public Service Commission (Alabama Commission)

Alaska Telephone Association (Alaska Tel. Assn)

Alaska Public Utilities Commission (Alaska Commission)

Alliance for Public Technology

Allied Asociation Partners, LP & Geld Information Systems (Allied Assn)

ALLTEL Teephone Services Corporation (ALLTEL)

American Communications Services, Inc. (ACSl)

American Foundation for the Blind

American Mobile Telecommunications Association, Inc. (American Mobile Telecomm. Assn)
American Network Exchange, Inc. & U.S. Long Distance, Inc. (American Network Exchange)
American Persond Communications

American Petroleum Indtitute

American Public Communications Council

American Public Power Association (APPA)

Americas Carriers Telecommunication Association (ACTA)

Ameritech

Anchorage Telephone Utility (Anchorage Td. Utility)

Arch Communications Group, Inc. (Arch)

Arizona Corporation Commission (Arizona Commission)

Asociation for Study of Afro-American Life and Higtory, Inc. (ASALH)

Asociation for Loca Telecommunications Services (ALTS)

Asociation of Telemessaging Services Internationd

AT&T Corp. (AT&T)

Attorneys Generd of Connecticut, Delaware, lllinois, lowa, M assachusetts, Michigan, Minnesota,
Missouri, New Y ork, North Dakota, Pennsylvania, West Virginiaand Wisconsin (Attorneys Generd)
Bay Springs Telephone Co., Crockett Telephone Co., Nationd Telephone Company of Alabama, Peoples
Telephone Company, Roanoke Telephone Co. & West Tennessee Telephone Company (Bay Springs, et
al.)

Black Data Processing Associates

Black Data Processors A ssociation (Black Data Processors Assn)

Bdl Atlantic Telephone Companies (Bdll Atlantic)

Bdl Atlantic NYNEX Mobile, Inc. (Bdl Atlantic NYNEX Mobile)

BelSouth Corporation, Bell Enterprises, Inc., Bellsouth Telecommunications, Inc. (BellSouth)
Bogue, Kansas
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Buckeye Cablevison, Inc. (Buckeye Cablevison)

Cable & Wirdess, Inc. (Cable & Wirdess)

Celular Teecommunications Industry Association (CTIA)

Cepage, Inc. (Celpage)

Centennid Cdlular Corp.

Chryder Minority Deders Association (Chryder Minority Dedlers Assn)
Cincinnati Bell Tdephone Company (Cincinnati Bell)

Citizens Utilities Company (Citizens Utilities)

Classc Telephone, Inc. (Classic Tel.)

Colorado Independent Telephone Association (Colorado Independent Tel. Assn)
Colorado Public Utilities Commission (Colorado Commission)
COMAYV, Corp. (COMAYV)

Comcagt Cdlular Communications, Inc. (Comcast Cellular)

Comcast Corporation (Comcast)

Communications and Energy Dispute Resolution Associates (CEDRA)
Compstition Policy Inditute

Compstitive Tdecommunications Association (CompTd)

Connecticut Department of Public Utility Control (Connecticut Commission)
Consumer Federation of America& Consumers Union (CFA/CU)
Consumer Project on Technology on Interconnection & Unbundling (Consumer Project)
Continental Cablevision, Inc. (Continental)

Cox Communications, Inc. (Cox)

Defense, Secretary of

DeSoto County, Missssppi Economic Development Council

Didrict of Columbia Public Service Commission (Didtrict of Columbia Commission)
Economides, Nicholas (N. Economides)

Ericsson Corporation, The (Ericsson)

Excd Tdecommunications, Inc. (Exce)

Florida Public Service Commission (Florida Commission)

Fred Williamson & Associates, Inc. (F. Williamson)

Frontier Corporation (Frontier)

Genera Communication, Inc. (GCI)

Generd ServicesAdminigration/Department of Defense (GSA/DOD)
Georgia Public Service Commission (Georgia Commission)

Grester Washington Urban League

GST Telecom, Inc. (GST)

GTE Service Corporation (GTE)

Guam Teephone Authority

GVNW Inc/Management (GVNW)

Hart Engineers/Robert A. Hart, IV (Hart Engineers)

Hawaii Public Utilities Commission (Hawaii Commission)

Home Teephone Company, Inc. (Home Tdl.)
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Hyperion Telecommunications, Inc. (Hyperion)

Idaho Public Utilities Commission (Idaho Commission)

lllinois Commerce Commission (Illinois Commission)

[llinois Independent Telephone Association (IllincisInd. Td. Assn)

Independent Cable & Teecommunications Association (Ind. Cable & Telecomm. Assn)
Independent Data Communications M anufacturers Association IDCMA)

Indiana Utility Regulatory Commission Staff (Indiana Commission Staff)

Information Technology Industry Council (ITIC)

Intelcom Group (U.S.A.), Inc. (Intelcom)

Intermedia Communications, Inc. (Intermedia)

Internationa Communications Association (Intl. Comm. Assn)

lowa Utilities Board (Ilowa Commission)

John Staurulakis, Inc. (J. Staurulakis)

Joint Consumer Advocates

Jones Intercable, Inc. (Jones Intercable)

Justice, U. S. Department of (DoJ)

Kansas Corporation Commisson (Kansas Commission)

Kentucky Public Service Commisson (Kentucky Commisson)

Koch, Richard N. (R. Koch)

LCI Internationa Telecom Corp. (LCI)

LDDS Worldcom (LDDS)

Lincoln Telephone & Telegragph Company (Lincoln Tel.)

Louigana Public Service Commisson (Louisana Commission)

L ucent Technologies, Inc. (Lucent)

Margaretville Telephone Co., Inc. (Margaretville Tel.)

Maryland Public Service Commisson (Maryland Commission)

M assachusetts Assigtive Technology Partnership Center World Indtitute on Disability,  Alliance for
Technology Access, Trace Research and Development Center, CPB/WGBH Nationd Center For
Accessble Media(Mass. Assstive Tech. Partnership, et al.)

M assachusetts, Commonwedlth of Department of Public Utilities (Mass. Commission)
M assachusetts, Commonweslth of, Office of Attorney General (Mass. Attorney Generd)
M atanuska Telephone Association, Inc. (Matanuska Tel.)

MCI

Metricom, Inc. (Metricom)

MFS

Michigan Exchange Carriers Asociation (MECA)

Michigan, lllinois, and Texas Communities, et al.

Michigan Public Service Commisson Staff (Michigan Commission Staff)

Minnesota Independent Coalition (Minnesota Independent Coadlition)

Minnesota Public Utilities Commisson (Minnesota Commission)

Missouri Public Service Commission (Missouri Commission)

Missouri Public Service Commissioner, Harold Crumpton (Missouri Commissioner)
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M obilemedia Communications, Inc. (M obilemedia)
M otorola Satellite Communications, Inc. and U.S. Leo Services, Inc. (Motorola)
Municipd Utilities
National Association of the Desf
Nationd Association of Development Organizations, Gray Panthers, United Seniors Health Cooperdtive,
United Homeowners Association, Nationa Higpanic Council on Aging, Nationa Trust/Trustnet, Nationd
Asociation of Commissions for Women, National Council of Senior Citizens (NADO, et al.)
Nationd Association of Regulatory Utility Commissoners (NARUC)
Nationa Association of State Utility Consumer Advocates (Nationa Assn of State Utility Advocates)
National Bar Association (Nationa Bar Assn)
Nationd Cable Teevison Association, Inc. (NCTA)
National Exchange Carrier Association, Inc. (NECA)
Nationa League of Cities& Nationd Association of Teecommunications Officers
and Advisors (NLC/NATOA)
Nationd Private Telecommunications Association
Nationd Telecommunications & Information Adminidration (NTIA)
Nationd Wirdess Resdllers Association (Nationa Wirdless Resdllers Assn)
Nebraska Rurd Development Commission
Network Rdliability Council, Secretariat of Second (Network Reliability Council)
New Hampshire Public Utilities Commission, New Mexico State Corporation Commission, Utah Divison
of Public Utilities, Vermont Public Service Board, and Vermont Department of Public Service (New
Hampshire Commission, et al.)
New Jersey Cable Tedecommunications Association, South Carolina Cable
Televison Asociation & Texas Cable Telecommunications Association (New Jersey Cable Assn,
etal)
New Jersey, Staff of Board of Public Utilities (New Jersey Commission Staff)
New Y ork State Consumer Protection Board (New Y ork Consumer Protection Board)
New York State Department of Public Service (New Y ork Commission)
Nextd Communications, Inc. (Nextel)
NEXTLINK Communications, L.L.C. (NEXTLINK)
North Caralina Utility Commission Public Staff (North Carolina Commisson Staff)
North Dakota Public Service Commission (North Dakota Commisson)
Northern Telecom, Inc. (Nortel)
NYNEX Tedephone Companies (NY NEX)
Ohio Public Utilities Commisson (Ohio Commission)
Office of the Ohio Consumers Counsd (Ohio Consumers Counsel)
Oklahoma Corporation Commission (Oklahoma Commission)
Omnipoint Corporation (Omnipoint)
Optel, Inc. (Optel)
Oregon Public Utility Commission (Oregon Commission)
Pecific Telesis Group (PecTd)
Paging Network, Inc. (PageNet)
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Pennsylvania Public Utility Commission (Pennsylvania Commission)

People of the State of California and the Public Utility Commission of the State of Cdifornia (Cdifornia
Commission)

Persona Communications Industry Association (PCIA)

ProNet Inc. (ProNet)

Puerto Rico Teephone Company (Puerto Rico Tel.)

Roseville Telephone Company (Roseville Td.)

Rurad Telephone Codlition (Rura Tdl. Codition)

SBC Communications Inc. (SBC)

Scherers Communications Group, Inc. (SCG)

Small Busness Adminigration, U.S. (SBA)

Small Cable Busness Association (SCBA)

SDN Users Association

South Carolina Public Service Commission (South Carolina Commission)

Southern New England Telephone Company (SNET)

Southwestern Bell Telephone Company (SWBT)

Sprint Corporation (Sprint)

Sprint Spectrum & American Persond Communications (Sprint/APC)

State of Maine Public Utilities Commission, State of M ontana Public Service Commission, State of
Nebraska Public Service Commission, State of New Hampshire Public Utilities Commisson, State of New
Mexico State Corporation Commission, State of Utah Public Service Commission and Division of Public
Utilities, State of Vermont Department of Public Service and Public Service Board, and Public Utilities
Commission of South Dakota (Maine Commission, et al.)

TCA, Inc. (TCA)

TDS Tdecommunications Corporation (TDS)

Telecommunication Industries Analyss Project

Telecommunications Carriers for Competition (TCC)

Tele-Communications, Inc. (TCI)

Teecommunications Industry Association (TIA)

Telecommunications Ratepayers Association for Cost-Based and Equitable Rates (TRACER)
Telecommunications Resdlers Association (Telecomm. Resdllers Assn)

Telefonica Larga Distancia de Puerto Rico, Inc. (TLD)

Teleport Communications Group, Inc. (Teleport)

Texas Office of Public Utility Counsd (Texas Public Utility Counsd)

Texas, Public Utilities Commission (Texas Commission)

Texas Statewide Telephone Cooperative, Inc.

Texas Telephone Association (Texas Tdl. Assn)

Time Warner Communications Holdings, Inc. (Time Warner)

Unicom, Inc. (Unicom)

United Calling Network, Inc. (United Calling Network)

United Cerebral Palsy Association

United States Telephone Association (USTA)
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USTN Services, Inc. (USTN)

U.S. Network Corporation (U.S. Network)

U SWeg, Inc. (U SWest)

Utah Divigon of Public Utilities

UTC

Utilex, Inc. (Utilex)

Vanguard Cellular Systems, Inc. (Vanguard)

Vartec Telecom, Inc., Trangel, Telephone Express, CGIl, & CommuniGroup Inc. of  Missssppi
(Vartec, et al.)

Virginia State Corporation Commisson Staff (Virginia Commission Staff)

Washington Independent Telephone Association (Wash. Ind. Td. Assn)

Washington Utilities and Transportation Commisson (Washington Commission)

Western Alliance

WinStar Communications, Inc. (WinStar)

Wiscongn, Public Service Commission (Wiscongn Commission)

Wyoming Public Service Commisson (Wyoming Commission)
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List Of Commentersin CC Docket No. 95-185

360 Degree Communications Co. (360 Degrees)

AirTouch Communications, Inc. (Airtouch)

Alaska 3 Celular Corporation (Alaska CdlularOne)

Alaska Telephone Association (ATA)

Alliance of Wirdess Service Providers (Alliance)

Allied Persona Communications Indusiry Association of Cdifornia (Allied)
ALLTEL Corporation (ALLTEL)

American Mobil Telecommunications Asociation (AMTA)
Americas Carriers Telecommunications Association (ACTA)
American Persona Communications/Sprint Spectrum (APC/Sprint)
Ameritech

Anchorage Telephone Utility (ATU)

Arch Communications Group, Inc. (Arch)

AT&T Corporation (AT&T)

Bdl Atlantic

Bdl Atlantic Nynex Mobile (Bdl Atlantic-NY NEX)
BellSouth Corporation (BelSouth)

State of Cdifornia & the Public Utilities Commisson (CPUC)
Celular Communications of Puerto Rico, Inc. (CCPR)
Cdlular Mobile Systems of S. Cloud G.P. (CMS)

Celular Resdllers Associaion (Celular Resdllers)

Cdlular Teecommunications Industry Association (CTIA)
Celpage, Inc. (Celpage)

Centennid Cdlular Corporation (Centennid)

Century Cdlunet, Inc. (Century Cellunet)

Cincinnati Bell

CMT Partners (CMT)

Comcast Corporation (Comcast)

Compstitive Tdecommunications Association (CompTd)
Concord Telephone Company (Concord)

Connecticut Department of Public Utility (Connecticut)

Cox Enterprises, Inc. (Cox)

Florida Cdlular RSA L.P. (Florida Cdlular)

Frontier Corporation (Frontier)

GO Communications Corp. (GO)

Generd Sarvices Adminidration (GSA)

GTE Services Corporation (GTE)

GVNW Inc., Management (GVNW)

Hart Engineers and 21st Century Telesis, Inc. (Hart Engineers)
Home Teephone Company, Inc. (HomeTd)
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ICO Globd Communications (ICO)

[llinois Commerce Commission (lllinois)

[llinois Independent Telephone Association (lllinois Ind. Tel. Assoc.)
[llinois Telephone Association (Illinois Telephone Assoc.)

John Staurulakis, Inc. (JSI)

LDDS WorldCom (LDDS WorldCom)

MCI Telecommunications Corp. (MCI)

MFS Communications Company, Inc. (MFS)

Mercury Cdlular & Paging (Mercury)

Mountain Solutions

Nationa Association of Regulatory Utility Commissoners (NARUC)
National Exchange Carrier Association (NECA)

Nationa Telephone Cooperative Association (NTCA)

New Par

New Y ork State Department of Public Service (New Y ork)

Nextd Communications, Inc. (Nextel)

North Carolina4 Cdlular L.P. (North Carolina Cellular)

NYNEX Tedephone Companies (NY NEX)

Public Utilities Commission of Ohio (Ohio)

Omnipoint Corporation (Omnipoint)

OPASTCO

Pecific Bell, Pacific Bell Mobile Services, Nevada Bell (Pecific Bell)
Paging Network, Inc. (PageNet)

Persona Communications Industry Association (PCIA)

Point Communications Company (Point)

Poka Lambro Teephone Cooperative (Poka Lambro)

Puerto Rico Teephone Company (PRTC)

Rurd Celular Association (RCA)

Rural Cdlular Corporation (RCC)

SBC Communications, Inc. (SBC)

Smithville Tdephone Company (Smithville)

Southeast Telephone Company (Southeast Telephone)

Sprint Corporation (Sprint)

Sprint Spectrum and American Persond Communications (Sprint/APC)
Teecommunications Resdllers Association (TRA)

Teleport Communications Group (Teleport)

Time Warner Communications Holdings, Inc. (Time Warner)
Telecommunications Ratepayers Association for Cost-Based and Equitable Rates (TRACER)
Union Telephone Company (Union)

United States Telephone Association (USTA)

USWeg, Inc. (USWest)

Vanguard Cdlular Systems, Inc. (Vanguard)
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Western Radio Services Co., Inc. (Western)
Western Wirdless Corporation (Western Wireless)
Westlink Company (Westlink)
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List of Commentersin CC Docket No. 91-346

Ad Hoc Tdecommunications Users Committee (Ad Hoc)
Allnet Communication Services, Inc. (Allnet)

American Telephone and Teegrgph Company (AT&T)
Ameritech Operating Companies (Ameritech)

Bdl Atlantic Telephone Companies (Bdll Atlantic)
BellSouth Corporation (BellSouth)

Cincinnati Bell Teephone (Cincinnati Bell)

Ericsson Corporation (Ericsson)

Generd Services Adminidration (GSA)

Geonet

GTE Service Corporation (GTE)

Information Technology Association of America(ITAA)
Joint Filers (includes Bell Atlantic, BdlSouth, GTE, Lincoln, Pacific Bell, Rochester, SNET,
USWEST)

M CI Telecommunications Corporation (MCI)

Nationd Communications Sysem (NCS)

Nextd Communications, Inc. (Nextel)

North American Telecommunications Association (NATA)
Northern Telecom Inc. (Northern Telecom)

NYNEX Tedephone Companies (NY NEX)

Pecific Bell and Nevada Bdll (Pacific Bdll)

Pacific Teless Corporation (Pactel)

Services-oriented Open Network Technologies, Inc. (SONetech)
Siemens Stromberg-Carlson (Siemens)

Southern New England Telephone Company (SNET)
Southwestern Bell Corporation (SWBT)

Sprint

Teecommunications Industry Association (TI1A)

Teleport Communications Group (Teleport)

Teloquent Communications Corporation (Telogquent)
United and Centrd Telephone Companies (United and Centrd)
United States Telephone Association (USTA)

USWEST Communications, Inc. (US WEST)
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APPENDIX B - Final Rules

AMENDMENTSTO THE CODE OF FEDERAL REGULATIONS

1. Part 1 of Title 47 of the Code of Federd Regulations (C.F.R.) isamended asfollows.

PART 1-- PRACTICE AND PROCEDURE

2. Thetable of contents of part 1 is revised to read asfollows:

* %k * % %

Subpart J - Pole Attachment Complaint Procedures

1.1401
1.1402
1.1403

1.1404
1.1405
1.1406
1.1407
1.1408
1.1409
1.1410
1.1411
1.1412
1.1413
1.1414
1.1415
1.1416

* * * *x *

Purpose.

Definitions.

Duty to provide access; modifications, notice of removal, increase or
modification; petition for temporary stay.
Complaint.

Filenumbers.

Dismissal of complaints.

Response and reply.

Number of copiesand form of pleadings.
Commisson consder ation of the complaint.
Remedies.

M eetings and hearings.

Enfor cement.

Forfeture.

State certification.

Other orders.

Imputation of rates, modification costs.

3. Theauthority citation for part 1 is revised to read as follows:

AUTHORITY: 47 U.SC. 151, 154, 251, 252, 303, and 309(j) unless otherwise noted.

4. Section 1.1401 isrevised to read as follows;
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§1.1401 Purpose.

The rules and regulations contained in subpart J of this part provide complaint and enforcement
procedures to ensure that telecommunications carriers and cable system operators have nondiscriminatory
access to utility poles, ducts, conduits, and rights-of-way on rates, terms, and conditions that are just and
reasonable.

5. Section 1.1402 is amended by revisang paragraph (d) to read as follows:

§1.1402 Definitions.

* * % % *

(d) Theterm complaint means afiling by a cable televison system operator, a cable televison system
associdion, a utility, an association of utilities, atelecommunications carrier, or an association of
telecommunications carriers aleging that it has been denied access to a utility pole, duct, conduit, or right-
of-way in violation of this subpart and/or that arate, term, or condition for a pole attachment is not just and
reasonable.

* * % % *

6. Section 1.1403 is amended by retitling the section, by amending paragraphs (a) and (b) and
redesignating them as paragraphs (c) and (d), respectively, and by adding new paragraphs (a) and (b) to
read asfollows:

§1.1403 Duty to provide access, modifications; notice of removal, increase or
modification; petition for temporary stay.

(@ A utility shal provide a cable televison system or any telecommunications carrier with
nondiscriminatory access to any pole, duct, conduit, or right-of-way owned or controlled by it.
Notwithgtanding this obligation, a utility may deny a cable tdevison system or any telecommunications
carrier accessto its poles, ducts, conduits, or rights-of-way, on a non-discriminatory bass where there is
insufficient capacity or for reasons of safety, reliability and generaly applicable engineering purposes.

(b) Requestsfor accessto a utility's poles, ducts, conduits or rights-of-way by a
telecommunications carrier or cable operator must be in writing. If accessis not granted within 45 days of
the request for access, the utility must confirm the denid in writing by the 45th day. The utility's denid of
access shdl be specific, shal include dl relevant evidence and information supporting its denid, and shal
explain how such evidence and information relate to a denia of access for reasons of lack of capacity,
safety, rdiability or engineering sandards.
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() A utility shdl provide a cable televison system operator or telecommunications carrier
no less than 60 days written notice prior to: (1) remova of facilities or termination of any service to those
facilities, such remova or termination arising out of arate, term or condition of the cable televison system
operator's of telecommunications carrier's pole attachment agreement, or (2) any increasein pole
attachment rates; or (3) any modification of facilities other than routine maintenance or modification in
response to emergencies.

(d) A cabletelevison system operator or telecommunications carrier may file a"Petition
for Temporary Stay" of the action contained in a notice received pursuant to paragraph (c) of this section
within 15 days of receipt of such notice. Such submission shal not be considered unlessit includes, in
concise terms, the relief sought, the reasons for such rdief, including a showing of irreparable harm and
likely cessation of cable televison sarvice or telecommunication service, a copy of the notice, and
certification of service asrequired by § 1.1404(b) of this subpart. The named respondent may file an
answer within 7 days of the date the Petition for Temporary Stay wasfiled. No further filings under this
section will be considered unless requested or authorized by the Commission and no extensions of time will
be granted unless judtified pursuant to § 1.46.

7. Section 1.1404 is amended by revisng paragraphs (b) and (c) and by adding new paragraph (k) to read
asfollows

§1.1404 Complaint.

* * % * *

(b) The complaint shal be accompanied by a certification of service on the named
respondent, and each of the Federd, State, and loca governmental agencies that regulate any aspect of the
services provided by the complainant or respondent.

(¢) Inacase whereit is clamed that arate, term, or condition is unjust or unreasonable,
the complaint shal contain a satement that the State has not certified to the Commission that it regulates the
rates, terms and conditions for pole attachments. The complaint shall include a statement that the utility is
not owned by any railroad, any person who is cooperatively organized or any person owned by the Federd
Government or any State.

* * * *x *

(k) In acasewhere acable televison system operator or telecommunications carrier
clamsthat it has been denied access to a pole, duct, conduit or right-of-way despite arequest made
pursuant to section 47 U.S.C. § 224(f), the complaint shal be filed within 30 days of such denid. In
addition to meeting the other requirements of this section, the complaint shal include the data and
information necessary to support the claim, including:

B-3



Federd Communications Commisson 96-325

(1) Thereasonsgiven for the denid of accessto the utility's poles, ducts, conduits and

rights-of-way;

(2) Thebagsfor the complainant's claim that the denia of accessisimproper;

(3) The remedy sought by the complainant;

(4) A copy of the written request to the utility for access to its poles, ducts, conduits or
rights-of-way;

(5) A copy of the utility's reponse to the written request including dl information given by
the utility to support its denid of access. A complaint aleging improper denia of access will not be
dismissed if the complainant is unable to obtain a utility's written response, or if the utility deniesthe
complainant any other information needed to establish aprima facie case.

8. Section 1.1409 is amended by revising paragraphs (b) and (d) to read asfollows:

§1.1409 Commission consider ation of the complaint.

* * * * *

(b) The complainant shdl have the burden of establishing aprima facie case that the
rate, term, or condition is not just and reasonable or that the denia of access violates 47 U.S.C. 8§ 224(f).
If, however, a utility argues that the proposed rate is lower than itsincrementd codts, the utility has the
burden of establishing that such rate is below the statutory minimum just and reasonable rate. In acase
involving adenid of access, the utility shal have the burden of proving that the deniad was lawful, once a
prima facie caseis established by the complainant.

* * % % *

(d) The Commission shdl deny the complaint if it determines that the complainant has not
established a prima facie case, or that the rate, term or condition is just and reasonable, or that the denia
of access was lawful.

9. Section 1.1416 isamended by retitling the section and by amending paragraph (b) to read asfollows:

§1.1416 Imputation of rates, modification costs.

* * % * *
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(b) The cogts of modifying afacility shal be borne by al parties that obtain accessto the
facility as aresult of the modification and by dl parties that directly benefit from the modification. Each
party described in the preceding sentence shal share proportionately in the cost of the modification. A
party with a preexisting attachment to the modified facility shal be deemed to directly benefit from a
modification if, after recelving notification of such modification as provided in subpart J of this part, it adds
to or modifiesits attachment. Notwithstanding the foregoing, a party with a preexiging attachment to a
pole, conduit, duct or right-of-way shal not be required to bear any of the cogts of rearranging or replacing
its attachment if such rearrangement or replacement is necessitated solely as aresult of an additiona
attachment or the modification of an existing attachment sought by another party. If a party makes an
attachment to the facility after the completion of the modification, such party shal share proportionately in
the cogt of the modification if such modification rendered possible the added attachment.

10. Part 20 of Title 47 of the Code of Federal Regulations (C.F.R.) isamended as follows:
PART 20-- COMMERCIAL MOBILE RADIO SERVICES
11. Theauthority citation for part 20 isrevised to read asfollows:

AUTHORITY: Secs. 4, 251-2, 303, and 332, 48 Stat. 1066, 1062, as amended; 47 U.S.C. 154, 251-4,
303, and 332 unless otherwise noted.

12. Section 20.11 is amended by adding paragraph (c) to read as follows:
§20.11 I nter connection to facilities of local exchange carriers.

* % * % %

(c) Locd exchange carriers and commercia mobile radio service providers shdl dso comply with

gpplicable provisons of part 51 of this chapter.

13. Part 51 of Title 47 of the Code of Federa Regulations (C.F.R.) is added to read as follows:
PART 51 -- INTERCONNECTION

Subpart A - General information

Sec.
51.1

Basisand purpose.
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51.3

Applicability to negotiated agreements.
51.5

Termsand definitions.
Subpart B - Telecommunicationscarriers

51.100
General duty.

Subpart C - Obligations of all local exchange carriers

51.201

Resale.
51.203

Number portability.
51.219

Accessto rights of way.
51.221

Reciprocal compensation.
51.223

Application of additional requirements.

Subpart D - Additional obligations of incumbent local exchange carriers

51.301

Duty to negotiate.
51.303

Preexisting agreements.
51.305

I nter connection.
51.307

Duty to provide access on an unbundled basisto network elements.
51.309

Use of unbundled network elements,
51.311

Nondiscriminatory accessto unbundled network elements.
51.313 Jug, reasonable and nondiscriminatory terms and conditionsfor the provision of
unbundled network elements.
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51.315
Combination of unbundled network elements.
51.317
Standardsfor identifying network elementsto be made available.
51.319
Specific unbundling requirements.
51.321
M ethods of obtaining inter connection and access to unbundled elements under
section 251 of the Act.
51.323

Standardsfor physical collocation and virtual collocation.

Subpart E - Exemptions, suspensions, and maodifications of requirements of section

251 of the Act.
51.401

State authority.
51.403

Carriersdligible for suspension or modification under section 251(f)(2) of the Act.
51.405

Burden of proof.

Subpart F - Pricing of interconnection and unbundled elements

51.501

Scope.
51.503

General pricing sandard.
51.505

Forwar d-looking economic cost.
51.507

General rate structure standard.
51.509

Rate structur e standardsfor specific elements.
51.511

Forward-looking economic cost per unit.
51.513

Proxiesfor forward-looking economic cos.
51.515

Application of access charges.
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Subpart G - Resale

51.601
51.603
51.605
51.607
51.609
51.611
51.613
51.615

51.617

Subpart H -

51.701
51.703
51.705
51.707
51.709
51.711
51.713
51.715

51.717

Scope of resalerules.

Resale obligation of all local exchangecarriers.

Additional obligations of incumbent local exchange carriers.
Wholesale pricing sandard.

Determination of avoided retail costs.

Interim wholesalerates.

Restrictionson resale.

Withdrawal of services.

Assessment of end user common line chargeon resdllers.
Reciprocal compensation for trangport and termination of local
telecommunicationstraffic

Scope of transport and termination pricing rules.

Reciprocal compensation obligation of LECs.

Incumbent LECS ratesfor trangport and termination.

Default proxiesfor incumbent LECs transport and termination rates.
Rate structurefor transport and termination.

Symmetrical reciprocal compensation.

Bill-and-keep arrangementsfor reciprocal compensation.

Interim trangport and termination pricing.
Renegotiation of existing non-reciprocal arrangements.

Subpart | - Proceduresfor implementation of section 252 of the Act.

51.801

Commission action upon a state commission'sfailureto act to carry out its
responsgbility under section 252 of the Act.

B-8



Federd Communications Commisson 96-325

51.803 Proceduresfor Commission notification of a state commission'sfailureto act.
51.805
The Commission's authority over proceedings and matters.
51.807 Arbitration and mediation of agreements by the Commisson pursuant to section
252(e)(5) of the Act.
51.809 Availability of provisons of agreementsto other telecommunicationscarriers

under section 252(i) of the Act.

AUTHORITY: Sections 1-5, 7, 201-05, 218, 225-27, 251-54, 271, 48 Stat. 1070, as amended, 1077;
47 U.S.C. 151-55, 157, 201-05, 218, 225-27, 251-54, 271, unless otherwise noted.

Subpart A - General Information.
§51.1 Basisand purpose.

() Bass Theserulesareissued pursuant to the Communications Act of 1934, as
amended.

(b) Purpose. The purpose of these rulesisto implement sections 251 and 252 of the
Communications Act of 1934, as amended, 47 U.S.C. 251 and 252.

§51.3 Applicability to negotiated agreements.
To the extent provided in section 252(e)(2)(A) of the Act, a ate commission shdl have authority to
gpprove an interconnection agreement adopted by negotiation even if the terms of the agreement do not
comply with the requirements of this part.
§51.5 Termsand definitions.
Terms used in this part have the following meanings

Act. The Communications Act of 1934, as amended.

Advanced intelligent network. "Advanced Intelligent Network™ is a telecommunications network

architecture in which call processing, cal routing, and network management are provided by means of
centralized databases located at points in an incumbent local exchange carrier's network.

Arbitration, final offer. "Fina offer arbitration” is a procedure under which each party submitsa
final offer concerning the issues subject to arbitration, and the arbitrator sdlects, without modification, one of
the final offers by the parties to the arbitration or portions of both such offers. "Entire package find offer
arbitration,” is a procedure under which the arbitrator must select, without modification, the entire proposal
submitted by one of the partiesto the arbitration. "Issue-by-issue final offer arbitration,” is a procedure
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under which the arbitrator must select, without modification, on an issue-by-issue basis, one of the
proposals submitted by the parties to the arbitration.

Billing. "Billing" involves the provison of gppropriate usage data by one telecommunications
carrier to another to facilitate customer billing with attendant acknowledgements and status reports. It dso
involves the exchange of information between telecommunications carriers to process clams and
adjusments.

Commercial Mobile Radio Service (CMRS). "CMRS' has the same meaning asthat term is
defined in § 20.3 of this chapter.

Commission. "Commisson" refers to the Federd Communications Commisson.

Directory assistance service. "Directory assstance service' includes, but is not limited to, making
available to customers, upon request, information contained in directory listings.

Directory listings. "Directory ligings' are any information: (1) identifying the listed names of
subscribers of atelecommunications carrier and such subscriber's telephone numbers, addresses, or
primary advertising classfications (as such classfications are assgned at the time of the establishment of
such sarvice), or any combination of such listed names, numbers, addresses or classfications, and (2) that
the telecommunications carrier or an affiliate has published, caused to be published, or accepted for
publication in any directory format.

Downstream database. A "downstream database” is a database owned and operated by an
individua carrier for the purpose of providing number portability in conjunction with other functions and
services.

Equipment necessary for interconnection or access to unbundled network elements. For
purposes of section 251(c)(2) of the Act, the equipment used to interconnect with an incumbent local
exchange carrier's network for the transmission and routing of telephone exchange service, exchange access
service, or both. For the purposes of section 251(c)(3) of the Act, the equipment used to gain access to an
incumbent loca exchange carrier's unbundled network elements for the provison of atelecommunications
service.

Incumbent Local Exchange Carrier (Incumbent LEC). With respect to an area, the local
exchange carrier that: (1) on February 8, 1996, provided telephone exchange service in such areg; and (2)
(1) on February 8, 1996, was deemed to be a member of the exchange carrier association pursuant to
8 69.601(b) of this chapter; or (ii) is a person or entity that, on or after February 8, 1996, became a
successor or assign of amember described in clause (i) of this paragraph.

Interconnection. "Interconnection” isthe linking of two networks for the mutua exchange of
traffic. Thisterm does not include the trangport and termination of traffic.
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Local Exchange Carrier (LEC). A "LEC" isany person that is engaged in the provision of
telephone exchange service or exchange access. Such term does not include a person insofar as such
person is engaged in the provison of a commercid mobile service under section 332(c) of the Act, except
to the extent that the Commission finds that such service should be included in the definition of the such
term.

Maintenance and repair. "Maintenance and repair” involves the exchange of information between
telecommunications carriers where one initiates a request for maintenance or repair of exigting products and
services or unbundled network elements or combination thereof from the other with attendant
acknowledgements and status reports.

Meet point. A "meet point” isa point of interconnection between two networks, designated by two
telecommunications carriers, a which one carrier's respongbility for service begins and the other carrier's
regpongbility ends.

Meet point interconnection arrangement. A "meet point interconnection arrangement” is an
arrangement by which each telecommunications carrier builds and maintains its network to a meet point.

Network element. A "network eement” is afacility or equipment used in the provison of a
telecommunications service. Such term aso includes, but is not limited to, features, functions, and
capabilities that are provided by means of such facility or equipment, including but not limited to, subscriber
numbers, databases, sgnaing systems, and information sufficient for billing and collection or used in the
transmission, routing, or other provison of ateecommunications service.

Operator services. "Operator services' are any automatic or live assstance to a consumer to
arrange for billing or completion of atelephone cal. Such servicesinclude, but are not limited to, busy line
verification, emergency interrupt, and operator-asssted directory assstance services.

Physical collocation. "Physica collocation” is an offering by an incumbent LEC that enablesa
requesting telecommunications carrier to:

(1) placeits own equipment to be used for interconnection or access to unbundled
network eements within or upon an incumbent LEC's premises,

(2) use such equipment to interconnect with an incumbent LEC's network facilities for the
transmission and routing of telephone exchange service, exchange access service, or both, or to gain access
to an incumbent LEC's unbundled network elements for the provison of atelecommunications service,

(3) enter those premises, subject to reasonable terms and conditions, to ingtdl, maintain,
and repair equipment necessary for interconnection or access to unbundled eements; and

(4) obtain reasonable amounts of space in an incumbent LEC's premises, as provided in
this part, for the equipment necessary for interconnection or access to unbundled elements, alocated on a
first-come, first-served basis.
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Premises. "Premises’ refersto an incumbent LEC's centra offices and serving wire centers, as
well asdl buildings or smilar structures owned or leased by an incumbent LEC that house its network
facilities, and dl structures that house incumbent LEC facilities on public rights-of-way, including but not
limited to vaults containing loop concentrators or Smilar structures.

Pre-ordering and ordering. "Pre-ordering and ordering” includes the exchange of information
between telecommunications carriers about current or proposed customer products and services or
unbundled network elements or some combination thereof.

Provisioning. "Provisoning" involves the exchange of information between telecommunications
carriers where one executes a request for a set of products and services or unbundled network elements or
combination thereof from the other with attendant acknowledgements and status reports.

Rural telephone company. A "rurd telephone company” isaLEC operating entity to the extent
that such entity:
(1) provides common carrier service to any loca exchange carrier study areathat does not

include ether:
(i) any incorporated place of 10,000 inhabitants or more, or any part thereof,
based on the most recently available population atigtics of the Bureau of the Census, or
(i) any territory, incorporated or unincorporated, included in an urbanized area, as
defined by the Bureau of the Census as of August 10, 1993;
(2) provides telephone exchange service, including exchange access, to fewer than 50,000
accesslines,
(3) provides telephone exchange service to any loca exchange carrier sudy areawith
fewer than 100,000 access lines; or
(4) hasless than 15 percent of its access linesin communities of more than 50,000 on
February 8, 1996.

Service control point. A "service control point” isacomputer database in the public switched
network which contains information and call processing ingructions needed to process and complete a
telephone call.

Service creation environment. A "service cregtion environment” is acomputer containing generic
cal processing software that can be programmed to create new advanced intelligent network call
processing services.

Sgnal transfer point. A "sgnd transfer point" is a packet switch that acts as arouting hub for a
sgnaing network and transfers messages between various pointsin and among sgnding networks.

State commission. A "date commisson” means the commission, board, or officid (by whatever
name designated) which under the laws of any State has regulatory jurisdiction with respect to intrastate
operdions of carriers. Asreferenced in this part, this term may include the Commission if it assumesthe

B-12



Federd Communications Commisson 96-325

regponsbility of the state commission, pursuant to section 252(e)(5) of the Act. Thisterm shall dso include
any person or persons to whom the state commission has delegated its authority under section 251 and 252
of the Act.

Sate proceeding. A "date proceeding” is any adminidrative proceeding in which a date
commission may gpprove or prescribe rates, terms, and conditions including, but not limited to, compulsory
arbitration pursuant to section 252(b) of the Act, review of a Bell operating company statement of generaly
available terms pursuant section 252(f) of the Act, and a proceeding to determine whether to approve or
regject an agreement adopted by arbitration pursuant to section 252(€) of the Act.

Technically feasible. Interconnection, access to unbundled network eements, collocation, and
other methods of achieving interconnection or access to unbundled network elements at a point in the
network shal be deemed technicaly feasible absent technica or operationa concernsthat prevent the
fulfillment of arequest by a telecommunications carrier for such interconnection, access, or methods. A
determination of technical feasibility does not include congderation of economic, accounting, billing, space,
or dte concerns, except that space and Site concerns may be consdered in circumstances where there is no
possihility of expanding the space available. The fact that an incumbent LEC must modify its facilities or
equipment to respond to such request does not determine whether satisfying such request is technicaly
feasble. Anincumbent LEC that clamsthat it cannot satisfy such request because of adverse network
religbility impacts must prove to the state commission by clear and convincing evidence that such
interconnection, access, or methods would result in specific and significant adverse network reliability
impacts.

Telecommunications carrier. A "teecommunications carrier” isany provider of
telecommunications services, except that such term does not include aggregators of telecommunications
services (as defined in section 226 of the Act). A tdlecommunications carrier shal be trested as a common
carrier under the Act only to the extent that it is engaged in providing telecommunications services, except
that the Commission shdl determine whether the provison of fixed and mobile satellite service shall be
treated as common carriage. This definition includes CM RS providers, interexchange carriers (IXCs) and,
to the extent they are acting as telecommunications carriers, companies that provide both
telecommunications and information services. Private Mobile Radio Service providers are
telecommunications carriers to the extent they provide domestic or internationa telecommunications for a
fee directly to the public.

Virtual collocation. "Virtuad collocation” is an offering by an incumbent LEC that enablesa
requesting telecommunications carrier to:

(1) desgnate or specify equipment to be used for interconnection or accessto unbundled
network elements to be located within or upon an incumbent LEC's premises, and dedicated to such
telecommunications carrier's use;

(2) use such equipment to interconnect with an incumbent LEC's network facilities for the
transmission and routing of telephone exchange service, exchange access service, or both, or for accessto
an incumbent LEC's unbundled network ements for the provison of atedecommunications service, and
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(3) dectronicaly monitor and control its communications channels terminating in such
equipment.
Subpart B - Telecommunications Carriers.
§51.100 General duty.

(@ Each tdecommunications carrier has the duty:

(1) tointerconnect directly or indirectly with the facilities and equipment of other
telecommunications carriers, and

(2) tonot ingtall network features, functions, or capabilities that do not comply with the
guiddines and standards as provided in the Commission's rules or section 255 or 256 of the Act.

(b) A tdecommunication carrier that has interconnected or gained access under sections
251(a)(1), 251(c)(2), or 251(c)(3) of the Act, may offer information services through the same
arangement, so long as it is offering telecommunications services through the same arrangement as well.
Subpart C - Obligations of All Local Exchange Carriers
§51.201 Resale.

The rules governing resale of services by an incumbent LEC are set forth in subpart G of this part.
§51.203 Number portability.
The rules governing number portability are set forth in part 52, subpart C of this chapter.
§51.219 Accessto rights of way.
The rules governing access to rights of way are set forth in part 1, subpart J of this chapter.
§51.221 Reciprocal compensation.
The rules governing reciprocal compensation are set forth in subpart H of this part.
§51.223 Application of additional requirements.
(& A state may not impose the obligations set forth in section 251(c) of the Act on aLEC that is

not classified as an incumbent LEC as defined in section 251(h)(1) of the Act, unless the Commission issues
an order declaring that such LECs or classes or categories of LECs should be treated as incumbent LECs.
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(b) A gate commission, or any other interested party, may request that the Commission issue an
order declaring that a particular LEC be treated as an incumbent LEC, or that a class or category of LECs
be treated as incumbent LECs, pursuant to section 251(h)(2) of the Act.

Subpart D - Additional Obligations of Incumbent L ocal Exchange Carriers

§51.301 Duty to negotiate.

(@ Anincumbent LEC shal negotiate in good faith the terms and conditions of agreements to fulfill
the duties established by sections 251(b) and (c) of the Act.

(b) A requesting telecommunications carrier shal negotiate in good faith the terms and conditions
of agreements described in paragraph (8) of this section.

(¢) If proven to the Commission, an appropriate state commission, or a court of competent
juridiction, the following actions or practices, among others, violate the duty to negotiate in good faith:

(1) demanding that another party Sgn a nondisclosure agreement that precludes such party
from providing information requested by the Commission, or a state commisson, or in support of arequest
for arbitration under section 252(b)(2)(B) of the Act;

(2) demanding that a requesting telecommunications carrier atest that an agreement
complieswith al provisons of the Act, federal regulations, or state law;

(3) refusing to include in an arbitrated or negotiated agreement a provison that permitsthe
agreement to be amended in the future to take into account changes in Commission or sate rules;

(4) conditioning negotiation on a requesting telecommunications carrier first obtaining Sate
certifications;

(5) intentiondly mideading or coercing another party into reaching an agreement that it
would not otherwise have made;

(6) intentionally obstructing or delaying negotiations or resolutions of disputes;

(7) refusing throughout the negotiation process to designate a representative with authority
to make binding representations, if such refusa sgnificantly delays resolution of issues; and

(8) refusing to provide information necessary to reach agreement. Such refusal includes,
but is not limited to:
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(i) refusa by anincumbent LEC to furnish information about its network that a
requesting telecommunications carrier reasonably requires to identify the network eementsthat it needsin
order to serve aparticular customer; and

(i) refusa by areguesting telecommunications carrier to furnish cost data that
would be relevant to setting rates if the parties were in arbitration.

§51.303 Preexisting agreements.

(@ All interconnection agreements between an incumbent LEC and a telecommunications carrier,
including those negotiated before February 8, 1996, shdl be submitted by the parties to the appropriate
state commission for gpprova pursuant to section 252(e) of the Act.

(b) Interconnection agreements negotiated before February 8, 1996, between Class A carriers, as
defined by 8 32.11(a)(1) of this chapter, shdl be filed by the parties with the appropriate Sate commission
no later than June 30, 1997, or such earlier date as the state commission may require.

(c) If agtate commission approves a preexiging agreement, it shal be made available to other
parties in accordance with section 252(i) of the Act and 8§ 51.809 of this part. A state commisson may
reject a preexisting agreement on the grounds that it is inconsistent with the public interest, or for other
reasons et forth in section 252(e)(2)(A) of the Act.

§51.305 | nter connection.

(@ Anincumbent LEC shdl provide, for the facilities and equipment of any requesting
tdlecommunications carrier, interconnection with the incumbent LEC's network:

(1) for the transmission and routing of telephone exchange traffic, exchange access treffic,
or both;

(2) a any technically feasble point within the incumbent LEC's network including, a a

minimum;

(i) the line-sde of alocd switch;

(ii) the trunk-sde of aloca switch,

(iii) the trunk interconnection points for a tandem switch;

(iv) central office cross-connect points,

(v) out-of-band sgnding transfer points necessary to exchange traffic at these
points and access call-related databases; and

(vi) the points of access to unbundled network elements as described in § 51.319
of this part;

(3) thatisat aleve of qudlity that is equd to that which the incumbent LEC providesitsdf,
asubsdiary, an effiliate, or any other party, except as provided in paragraph (4) of thissection. Ata
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minimum, this requires an incumbent LEC to design interconnection facilities to meet the same technica
criteria and service sandards that are used within the incumbent LEC's network. This obligation is not
limited to a condderation of service quality as perceived by end users, and includes, but is not limited to,
service qudity as perceived by the requesting telecommunications carrier;

(4) that, if so requested by atelecommunications carrier and to the extent technicaly
feadble, is superior in quality to that provided by the incumbent LEC to itself or to any subsidiary, afiliate,
or any other party to which the incumbent LEC provides interconnection. Nothing in this section prohibits
an incumbent LEC from providing interconnection that is lesser in quality at the sole request of the
requesting telecommunications carrier; and

(5) ontermsand conditionsthat are just, reasonable, and nondiscriminatory in accordance
with the terms and conditions of any agreement, the requirements of sections 251 and 252 of the Act, and
the Commisson's rules including, but not limited to, offering such terms and conditions equaly to al
requesting telecommunications carriers, and offering such terms and conditions that are no less favorable
than the terms and conditions the incumbent LEC provides such interconnection to itsaf. Thisincludes, but
is not limited to, the time within which the incumbent LEC provides such interconnection.

(b) A carrier that requests interconnection solely for the purpose of originating or terminating its
interexchange traffic on an incumbent LEC's network and not for the purpose of providing to others
telephone exchange service, exchange access service, or both, is not entitled to receive interconnection
pursuant to section 251(c)(2) of the Act.

(c) Previous successful interconnection at a particular point in a network, using particular fcilities,
condtitutes substantia evidence that interconnection is technicaly feasible at that point, or at substantialy
gmilar points, in networks employing subgtantidly smilar facilities. Adherence to the same interface or
protocol standards shdl condtitute evidence of the subgtantia smilarity of network facilities.

(d) Previous successful interconnection at a particular point in anetwork at a particular level of
qudity condtitutes substantial evidence that interconnection is technically feasible at that point, or at
subgtantidly similar points, at thet level of qudity.

() Anincumbent LEC that denies arequest for interconnection a a particular point must prove to
the state commission that interconnection at that point is not technically feasible.

() If technicdly feasible, an incumbent LEC shdl provide two-way trunking upon request.
§ 51.307 Duty to provide access on an unbundled basisto network elements.
(@ Anincumbent LEC shdl provide, to arequesting telecommunications carrier for the provison

of atelecommunications service, nondiscriminatory access to network eements on an unbundled basis at
any technicdly feasble point on terms and conditions that are jus, reasonable, and nondiscriminatory in
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accordance with the terms and conditions of any agreement, the requirements of sections 251 and 252 of
the Act, and the Commission's rules.

(b) The duty to provide access to unbundled network eements pursuant to section 251(c)(3) of
the Act includes a duty to provide a connection to an unbundled network eement independent of any duty
to provide interconnection pursuant to this part and section 251(c)(2) of the Act.

(©) Anincumbent LEC shdl provide a requesting telecommunications carrier accessto an
unbundled network dement, dong with al of the unbundled network e ement's features, functions, and
capabilities, in amanner that dlows the requesting telecommunications carrier to provide any
telecommunications service that can be offered by means of that network eement.

(d) Anincumbent LEC shdl provide a requesting telecommunications carrier access to the facility
or functiondity of arequested network element separate from access to the facility or functionality of other
network elements, for a separate charge.

§51.309 Use of unbundled network eements.

(@ Anincumbent LEC shdl not impose limitations, redtrictions, or requirements on requests for, or
the use of, unbundled network eements that would impair the ability of a requesting telecommunications
carier to offer atedlecommunications service in the manner the requesting telecommunications carrier
intends.

(b) A tdecommunications carrier purchasing access to an unbundled network dement may use
such network element to provide exchange access services to itsdlf in order to provide interexchange
services to subscribers.

(¢) A tdecommunications carrier purchasing access to an unbundled network facility is entitled to
exclusive use of that facility for a period of time, or when purchasing access to a feature, function, or
capability of afacility, atedlecommunications carrier is entitled to use of that feature, function, or capability
for aperiod of time. A telecommunications carrier's purchase of access to an unbundled network eement
does not relieve the incumbent LEC of the duty to maintain, repair, or replace the unbundled network
element.

§51.311 Nondiscriminatory accessto unbundled network elements.
(@ The qudity of an unbundled network eement, as well as the qudity of the accessto the
unbundled network eement, that an incumbent LEC provides to a requesting telecommunications carrier

shall be the same for dl telecommunications carriers requesting access to that network eement, except as
provided in paragraph (c) of this section.
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(b) Except as provided in paragraph (c) of this section, to the extent technicaly feasible, the qudity
of an unbundled network dement, aswdll as the quality of the access to such unbundled network eement,
that an incumbent LEC provides to a requesting telecommunications carrier shdl be at least equa in qudity
to that which the incumbent LEC providesto itsdf. If an incumbent LEC fails to meet this requirement, the
incumbent LEC must prove to the state commission that it is not technicaly feasible to provide the
requested unbundled network element, or to provide access to the requested unbundled network eement,
a aleve of quality that is equa to that which the incumbent LEC providesto itsdlf.

() To the extent technically feasible, the qudity of an unbundled network dement, aswell asthe
qudity of the access to such unbundled network eement, that an incumbent LEC providesto arequesting
telecommunications carrier shal, upon request, be superior in qudlity to that which the incumbent LEC
providesto itsdf. If an incumbent LEC fails to meet this requirement, the incumbent LEC must prove to the
date commission that it is not technically feasible to provide the requested unbundied network element or
access to such unbundled network eement at the requested level of qudity that is superior to that which the
incumbent LEC providesto itsdf. Nothing in this section prohibits an incumbent LEC from providing
interconnection that islesser in qudity at the sole request of the requesting telecommunications carrier.

(d) Previous successful access to an unbundled dement at a particular point in a network, using
particular facilities, is substantial evidence that access is technically feasible at that point, or at substantially
gmilar points, in networks employing subgtantidly smilar facilities. Adherence to the same interface or
protocol standards shdl condtitute evidence of the substantia smilarity of network facilities.

(&) Previous successful provison of accessto an unbundled eement at a particular pointin a
network at aparticular level of qudity is subgtantid evidence that access is technicdly feasible at that point,
or a substantidly smilar points, a that level of qudity.

§51.313 Jug, reasonable and nondiscriminatory termsand conditionsfor the provison of
unbundled network eements.

(@ Thetermsand conditions pursuant to which an incumbent LEC provides access to unbundled
network elements shdl be offered equdly to dl requesting telecommunications carriers.

(b) Where gpplicable, the terms and conditions pursuant to which an incumbent LEC offersto
provide access to unbundled network eements, including but not limited to, the time within which the
incumbent LEC provisions such access to unbundled network dements, shall, & a minimum, be no less
favorable to the requesting carrier than the terms and conditions under which the incumbent LEC provides
such dementsto itsdf.

(©) Anincumbent LEC must provide acarrier purchasing access to unbundled network ements

with the pre-ordering, ordering, provisoning, maintenance and repair, and billing functions of the incumbent
LEC's operations support systems.
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§51.315 Combination of unbundled network dements.

(@ Anincumbent LEC shdl provide unbundied network eements in a manner thet dlows
requesting telecommunications carriers to combine such network eementsin order to provide a
telecommunications service.

(b) Except upon request, an incumbent LEC shall not separate requested network elements that
the incumbent LEC currently combines.

(©) Upon request, an incumbent LEC shdl perform the functions necessary to combine unbundled
network eements in any manner, even if those elements are not ordinarily combined in the incumbent LEC's
network, provided that such combination is.

(1) technicdly feasible; and
(2) would not impair the ability of other carriers to obtain access to unbundled network
elements or to interconnect with the incumbent LEC's network.

(d) Upon request, an incumbent LEC shal perform the functions necessary to combine unbundled
network eements with e ements possessed by the requesting telecommunications carrier in any technicaly
feasible manner.

(e) Anincumbent LEC that denies arequest to combine eements pursuant to paragraph (c)(1) or
paragraph (d) of this section must prove to the state commission that the requested combination is not
technically feasble.

() Anincumbent LEC that denies arequest to combine eements pursuant to paragraph (c)(2) of
this section must prove to the state commission that the requested combination would impair the ability of
other carriers to obtain access to unbundled network elements or to interconnect with the incumbent LEC's
network.

§51.317 Standardsfor identifying network elementsto be made available.

(@ In determining what network elements should be made available for purposes of section
251(c)(3) of the Act beyond those identified in § 51.319 of this part, a state commission shall first
determine whether it is technicaly feasble for the incumbent LEC to provide access to a network element
on an unbundled basis.

(b) If the gate commission determinesthat it istechnicaly feasible for the incumbent LEC to
provide access to the network element on an unbundled basis, the state commission may decline to require
unbundling of the network eement only if:

(1) the state commission concludes that:
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(i) the network element is proprietary, or contains proprietary information that will
be reveded if the network element is provided on an unbundled bas's, and

(i) arequesting telecommunications carrier could offer the same proposed
telecommunications service through the use of other, nonproprietary unbundled network eements within the
incumbent LEC's network; or

(2) the state commission concludes that the failure of the incumbent LEC to provide access
to the network element would not decrease the qudlity of, and would not increase the financid or
adminigrative cogt of, the telecommunications service a requesting telecommunications carrier seeksto
offer, compared with providing that service over other unbundled network dementsin the incumbent LEC's
network.

§51.319 Specific unbundling requirements.

An incumbent LEC shal provide nondiscriminatory access in accordance with
§51.311 of this part and section 251(c)(3) of the Act to the following network elements on an unbundled
badis to any requesting telecommunications carrier for the provison of a telecommunications service:

(& Local Loop. Thelocd loop network element is defined as atransmission facility between a
digtribution frame (or its equivdent) in an incumbent LEC centrd office and an end user cusomer premises,

(b) Network Interface Device.

(1) The network interface device network element is defined as a cross-connect device
used to connect loop facilities to indde wiring.

(2) Anincumbent LEC shdl permit arequesting telecommunications carrier to connect its
own loca loops to the ingde wiring of premises through the incumbent LEC's network interface device.
The requesting telecommunications carrier shdl establish this connection through an adjoining network
interface device deployed by such telecommunications carrier;

(c) Switching Capability.

(1) Locd Switching Capability.
(i) Theloca switching capability network element is defined as

(A) line-sde facilities, which include, but are not limited to, the connection
between aloop termination a a main digtribution frame and a switch line card;
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(B) trunk-side facilities, which include, but are not limited to, the
connection between trunk termination at a trunk-side cross-connect pand and a switch trunk card; and

(©) dl features, functions, and capahilities of the switch, which include, but
are not limited to:

(1) the badc switching function of connecting linesto lines, linesto
trunks, trunksto lines, and trunks to trunks, as well as the same basic capabiilities made available to the
incumbent LEC's customers, such as a telephone number, white page lising, and did tone; and

(2) dl other features that the switch is capable of providing,
including but not limited to custom cdling, custom loca area sgnaling service features, and Centrex, as well
as any technically feasible customized routing functions provided by the switch.

(i) Anincumbent LEC shdl transfer a customer'sloca service to acompeting
carier within atime period no grester than the interva within which the incumbent LEC currently transfers
end users between interexchange carriers, if such transfer requires only a change in the incumbent LEC's
software;

(2) Tandem Switching Capability. The tandem switching capability network eement is
defined as

(1) trunk-connect facilities, including but not limited to the connection between trunk
termination at a cross-connect panel and a switch trunk card,

(i) the basic switching function of connecting trunks to trunks, and
(i) the functionsthat are centralized in tandem switches (as distinguished from
separate end-office switches), including but not limited to cal recording, the routing of calls to operator

sarvices, and Sgnding converson features,

(d) Interoffice Transmission Facilities.

(1) Interoffice transmisson facilities are defined as incumbent LEC transmission facilities
dedicated to a particular customer or carrier, or shared by more than one customer or carrier, that provide
telecommunications between wire centers owned by incumbent LECs or requesting telecommunications
carriers, or between switches owned by incumbent LECs or requesting telecommunications carriers.

(@ Theincumbent LEC dhdl:
(i) provide arequesting telecommunications carrier exclusve use of interoffice

transmission facilities dedicated to a particular customer or carrier, or use of the features, functions, and
capabilities of interoffice transmission facilities shared by more than one customer or carrier;
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(i) provide dl technicaly feasible tranamission facilities, features, functions, and
capabilities that the requesting telecommunications carrier could use to provide telecommunications
services,

(iii) permit, to the extent technicaly feasible, a requesting telecommunications
carrier to connect such interoffice facilities to equipment designated by the requesting telecommunications
carier, including, but not limited to, the requesting telecommunications carrier's collocated facilities, and

(iv) permit, to the extent technically feasible, a requesting telecommunications
carrier to obtain the functionality provided by the incumbent LEC's digita cross-connect sysemsin the
same manner that the incumbent LEC provides such functionaity to interexchange carriers;

(e) Sgnaling Networks and Call-Related Databases.

(1) Signding Networks.

(i) Sgnding networksinclude, but are not limited to, sgnding links and sgnding
transfer points.

(i) When arequedting telecommunications carrier purchases unbundled switching
cgpability from an incumbent LEC, the incumbent LEC shdl provide access to its Ssgnding network from
that switch in the same manner in which it obtains such access itsdif.

(i) Anincumbent LEC shdl provide a requesting telecommunications carrier with
its own switching facilities access to the incumbent LEC's sgnaing network for each of the requesting
telecommunications carrier's switches. This connection shal be made in the same manner as an incumbent
LEC connects one of its own switchesto asigna transfer point.

(iv) Under this paragraph, an incumbent LEC is not required to unbundle those
ggnding links that connect service control points to switching transfer points or to permit a requesting
telecommunications carrier to link its own signd transfer points directly to the incumbent LEC's switch or
call-related databases;

(2) Cdl-Related Databases.

(i) Cdl-related databases are defined as databases, other than operations support
systems, that are used in sgnding networks for billing and collection or the transmission, routing, or other
provison of atelecommunications service.

(i) For purposes of switch query and database response through a signaling
network, an incumbent LEC shal provide accessto its cal-related databases, including, but not limited to,
the Line Information Database, Toll Free Caling database, downstream number portability databases, and
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Advanced Intelligent Network databases, by means of physical access a the sgnaling transfer point linked
to the unbundled database.

(i) Anincumbent LEC shdl alow arequesting telecommunications carrier that has
purchased an incumbent LEC's loca switching capability to use the incumbent LEC's service control point
element in the same manner, and via the same sgnding links, as the incumbent LEC itsAlf.

(iv) Anincumbent LEC shdl dlow arequesting telecommunicetions carrier that has
deployed its own switch, and has linked that switch to an incumbent LEC's Sgnding system, to gain access
to the incumbent LEC's sarvice control point in a manner that dlows the requesting carrier to provide any
cal-related, database-supported services to customers served by the requesting telecommunications
carrier's switch.

(v) A date commission shdl consder whether mechanisms mediating accessto an
incumbent LEC's Advanced Intelligent Network service control points are necessary, and if so, whether
they will adequately safeguard againgt intentiond or unintentional misuse of the incumbent LEC's Advanced
Intelligent Network facilities.

(vi) Anincumbent LEC shdl provide arequesting telecommunications carrier with
access to call-related databases in a manner that complies with section 222 of the Act;

(3) Service Management Systems.

(A) A service management system is defined as a computer database or system
not part of the public switched network that, among other things:

(2) interconnects to the service control point and sends to that service
control point the information and cal processing ingtructions needed for a network switch to process and
complete a telephone cdl; and

(2) provides tdlecommunications carriers with the capability of entering and
storing data regarding the processing and completing of atelephone call.

(B) Anincumbent LEC shdl provide a requesting teecommunications carrier with
the information necessary to enter correctly, or format for entry, the information relevant for input into the
particular incumbent LEC service management system.

(©) Anincumbent LEC shdl provide arequesting telecommunications carier the
same access to design, create, test, and deploy Advanced Intelligent Network-based services at the service
management system, through a service cregtion environment, that the incumbent LEC providesto itsdf.

(D) A dtate commisson shal congder whether mechanisms mediating access to
Advanced Intelligent Network service management systems and service cregtion environments are
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necessary, and if so, whether they will adequately safeguard againgt intentiona or unintentional misuse of the
incumbent LEC's Advanced Intdlligent Network facilities.

(E) Anincumbent LEC shdl provide arequesting telecommunications carrier
access to service management systems in amanner that complies with section 222 of the Act;

(f) Operations Support Systems Functions.

(1) Operations support systems functions consist of pre-ordering, ordering, provisoning,
maintenance and repair, and billing functions supported by an incumbent LEC's databases and information.

(2) Anincumbent LEC that does not currently comply with this requirement shall do so as
expeditioudy as possible, but, in any event, no later than January 1, 1997; and

(9) Operator Services and Directory Assistance. Anincumbent LEC shall provide accessto
operator service and directory assistance facilities where technicaly feasible.

§51.321 M ethods of obtaining inter connection and access to unbundled eements under
section 251 of the Act.

(@ Except as provided in paragraph (€) of this section, an incumbent LEC shall provide, on terms
and conditions that are just, reasonable, and nondiscriminatory in accordance with the requirements of this
part, any technicaly feasible method of obtaining interconnection or access to unbundled network eements
a a particular point upon arequest by atdlecommunications carrier.

(b) Technicdly feasble methods of obtaining interconnection or access to unbundled network
elementsinclude, but are not limited to:
(1) physicd collocation and virtua collocation & the premises of an incumbent LEC; and
(2) meset point interconnection arrangements.

() A previoudy successful method of obtaining interconnection or access to unbundled network
elements a aparticular premises or point on an incumbent LEC's network is substantid evidence that such
method is technically feasble in the case of subgtantialy smilar network premises or points.

(d) Anincumbent LEC that denies a request for a particular method of obtaining interconnection or
access to unbundled network elements on the incumbent LEC's network must prove to the state
commission that the requested method of obtaining interconnection or access to unbundled network
elements at that point is not technically feasble.

(e) Anincumbent LEC shal not be required to provide for physica collocation of equipment
necessary for interconnection or access to unbundled network elements at the incumbent LEC's premises if
it demondtrates to the state commission that physical collocation is not practical for technica reasons or
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because of space limitations. In such cases, the incumbent LEC shall be required to provide virtua
collocation, except at points where the incumbent LEC proves to the state commission that virtud
collocation is not technicaly feasible. If virtua collocation is not technically feasble, the incumbent LEC
shall provide other methods of interconnection and access to unbundled network elements to the extent
technically feasble.

(f) Anincumbent LEC shal submit to the state commission detailed floor plans or diagrams of any
premises where the incumbent LEC clams that physical collocation is not practica because of space
limitations.

(@ Anincumbent LEC that is classfied asa Class A company under § 32.11 of this chapter and
that isnot a Nationa Exchange Carrier Association interstate tariff participant as provided in part 69,
subpart G, shdl continue to provide expanded interconnection service pursuant to interdate tariff in
accordance with 88 64.1401, 64.1402, 69.121 of this chapter, and the Commission's other requirements.

§51.323 Standardsfor physical collocation and virtual collocation.

(@ An incumbent LEC shdl provide physica collocation and virtud collocation to requesting
telecommunications carriers.

(b) Anincumbent LEC shal permit the collocation of any type of equipment used for
interconnection or access to unbundled network eements. Whenever an incumbent LEC objectsto
collocation of equipment by a requesting telecommunications carrier for purposes within the scope of
section 251(c)(6) of the Act, the incumbent LEC shdl prove to the state commission that the equipment will
not be actudly used by the telecommunications carrier for the purpose of obtaining interconnection or
access to unbundled network elements.  Equipment used for interconnection and access to unbundled
network eementsincludes, but is not limited to:

(1) transmission equipment including, but not limited to, optica terminating equipment and
multiplexers, and

(2) equipment being collocated to terminate basic transmission facilities pursuant to
88 64.1401 and 64.1402 of this chapter as of August 1, 1996.

(©) Nothing in this section requires an incumbent LEC to permit collocation of switching equipment
or equipment used to provide enhanced services.

(d) When an incumbent LEC provides physica collocation, virtua collocation, or both, the
incumbent LEC shdl:
(1) provide an interconnection point or points, physicaly accessible by both the incumbent
LEC and the collocating telecommunications carrier, at which the fiber optic cable carrying an
interconnector's circuits can enter the incumbent LEC's premises, provided that the incumbent LEC shdl
designate interconnection points as close as reasonably possible to its premises,
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(2) provide at least two such interconnection points at each incumbent LEC premises at
which there are at least two entry points for the incumbent LEC's cable facilities, and at which spaceis
available for new facilitiesin at least two of those entry points;

(3) permit interconnection of copper or coaxid cable if such interconnection isfirst
gpproved by the state commission; and

(4) permit physica collocation of microwave tranamisson facilities except where such
collocation is not practica for technical reasons or because of space limitations, in which case virtua
collocation of such facilitiesis required where technically feasble.

(&) When providing virtud collocation, an incumbent LEC shdl, & a minimum, ingdl, maintain, and
repair collocated equipment identified in paragraph (b) of this section within the same time periods and with
failure rates that are no greater than those that apply to the performance of smilar functions for comparable
equipment of the incumbent LEC itsdlf.

(f) Anincumbent LEC shal alocate space for the collocation of the equipment identified in
paragraph (b) of this section in accordance with the following requirements:

(1) anincumbent LEC shal make space available within or on its premises to requesting
telecommunications carriers on a firs-come, fird-served basis, provided, however, that the incumbent LEC
shall not be required to lease or construct additiona space to provide for physical collocation when exigting
space has been exhausted;

(2) tothe extent possible, an incumbent LEC shal make contiguous space available to
requesting telecommunications carriers that seek to expand their existing collocation space;

(3) when planning renovations of exigting facilities or congtructing or leasing new facilities,
an incumbent LEC shall take into account projected demand for collocation of equipment;

(4) anincumbent LEC may retain alimited amount of floor space for its own specific future
uses, provided, however, that the incumbent LEC may not reserve space for future use on terms more
favorable than those that gpply to other telecommunications carriers seeking to reserve collocation space
for their own future use;

(5) anincumbent LEC shdl rinquish any space held for future use before denying a
request for virtual collocation on the grounds of space limitations, unless the incumbent LEC provesto the
gtate commission that virtua collocation at that point is not technicaly feasible; and

(6) anincumbent LEC may impose reasonable restrictions on the warehousing of unused
gpace by collocating telecommunications carriers, provided, however, that the incumbent LEC shdl not set
maximum space limitations applicable to such carriers unless the incumbent LEC provesto the Sate
commission that space congraints make such redtrictions necessary.

(@ Anincumbent LEC shal permit collocating telecommunications carriers to collocate equipment
and connect such equipment to unbundled network transmisson eements obtained from the incumbent
LEC, and shdl not require such telecommunications carriers to bring their own transmission facilities to the
incumbent LEC's premises in which they seek to collocate equipment.
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(h) Anincumbent LEC shal permit a collocating telecommunications carrier to interconnect its
network with that of another collocating telecommunications carrier at the incumbent LEC's premises and to
connect its collocated equipment to the collocated equipment of another telecommunications carrier within
the same premises provided that the collocated equipment is dso used for interconnection with the
incumbent LEC or for access to the incumbent LEC's unbundled network eements.

(1) Anincumbent LEC shdl provide the connection between the equipment in the
collocated spaces of two or more telecommunications carriers, unless the incumbent LEC permits one or
more of the collocating parties to provide this connection for themselves; and

(20 Anincumbent LEC is not required to permit collocating telecommunications carriers to
place their own connecting transmission facilities within the incumbent LEC's premises outside of the actua
physical collocation space.

() Anincumbent LEC may require reasonable security arrangements to separate a collocating
telecommunications carrier's space from the incumbent LEC's facilities.

() Anincumbent LEC shal permit a collocating teecommunications carrier to subcontract the
congtruction of physica collocation arrangements with contractors gpproved by the incumbent LEC,
provided, however, that the incumbent LEC shal not unreasonably withhold approva of contractors.
Approva by an incumbent LEC shall be based on the same criteria it uses in approving contractors for its
OWN PUrpOSES.

Subpart E- Exemptions, Suspensions, and M odifications of Requirements of Section
251 of the Act.

§51.401 State authority.

A date commission shall determine whether a telephone company is entitled, pursuant to section 251(f) of
the Act, to exemption from, or suspension or modification of, the requirements of section 251 of the Act.
Such determinations shall be made on a case-by-case basis.

§51.403 Carriersdigiblefor suspenson or modification under section 251(f)(2)
of the Act.

A LEC isnot digible for a sugpenson or modification of the requirements of section 251(b) or section
251(c) of the Act pursuant to section 251(f)(2) of the Act if such LEC, at the holding company levd, has
two percent or more of the subscriber linesingaled in the aggregate nationwide.

§ 51.405 Burden of proof.

(@ Upon receipt of a bonafide request for interconnection, services, or access to unbundled
network eements, arura telephone company must prove to the state commission that the rura telephone
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company should be entitled, pursuant to section 251(f)(1) of the Act, to continued exemption from the
requirements of section 251(c) of the Act.

(b) A LEC with fewer than two percent of the nation's subscriber linesingdled in the aggregate
nationwide must prove to the state commission, pursuant to section 251(f)(2) of the Act, that it is entitled to
a suspension or modification of the gpplication of a requirement or requirements of section 251(b) or
251(c) of the Act.

(©) In order to judtify continued exemption under section 251(f)(1) of the Act once abonafide
request has been made, an incumbent LEC must offer evidence that the application of the requirements of
section 251(c) of the Act would be likely to cause undue economic burden beyond the economic burden
that istypicaly associated with efficient competitive entry.

(d) In order to justify a suspenson or modification under section 251(f)(2) of the Act, aLEC must
offer evidence that the application of section 251(b) or section 251(c) of the Act would be likely to cause
undue economic burden beyond the economic burden that is typicaly associated with efficient competitive
entry.

Subpart F - Pricing of Elements.
§51.501 Scope.

(@ Therulesin this subpart apply to the pricing of network eements, interconnection, and methods
of obtaining access to unbundled dements, including physica collocation and virtud collocation.

(b) Asusedin this subpart, the term "dement” includes network eements, interconnection, and
methods of obtaining interconnection and access to unbundled eements.

§51.503 General pricing standard.

(@ Anincumbent LEC shal offer eements to requesting telecommunications carriers at rates,
terms, and conditions that are just, reasonable, and nondiscriminatory.

(b) Anincumbent LEC's rates for each element it offers shall comply with the rate structure rules
et forth in 88 51.507 and 51.509 of this part, and shall be established, at the election of the Sate
commisson--

(1) pursuant to the forward-looking economic cost-based pricing methodology set forth in
88 51.505 and 51.511 of this part; or
(2) consgent with the proxy ceilings and ranges st forth in § 51.513 of this part.
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(©) Theratesthat anincumbent LEC for eements shdl not vary on the basis of the class
of customers served by the requesting carrier, or on the type of servicesthat the requesting carrier
purchasing such elements uses them to provide.

§ 51.505 Forwar d-looking economic cost.

(8) In general. The forward-looking economic cost of an dement equals the sum of:
(1) thetotal eement long-run incrementa cost of the eement, as described in paragraph
(b); and
(2) areasonable dlocation of forward-looking common costs, as described in paragraph

(©).

(b) Total element long-run incremental cost. Thetotd element long-run incremental cost of an
element is the forward-looking cost over the long run of the total quantity of the facilities and functions that
are directly attributable to, or reasonably identifiable as incrementa to, such eement, caculated taking asa
given the incumbent LEC's provison of other eements.

(1) Efficient network configuration. The total éement long-run incrementa cost of an
element should be measured based on the use of the most efficient telecommunications technology currently
available and the lowest cost network configuration, given the existing location of the incumbent LEC'swire
centers.

(2) Eorward-looking cost of capital. The forward-looking cost of capital shal be used
in caculaing the tota element long-run incrementa cogt of an ement.

(3) Depreciation rates. The depreciation rates used in cadculating forward-looking
economic costs of dements shal be economic depreciation rates.

(c) Reasonable allocation of forward-looking common costs.

(1) Eorward-looking common costs. Forward-looking common costs are economic
cogs efficiently incurred in providing a group of dements or services (which may include al dements or
services provided by the incumbent LEC) that cannot be attributed directly to individua elements or
services,

(2) Reasonable allocation.

(A) The sum of areasonable dlocation of forward-looking common costs and the
tota eement long-run incremental cost of an element shall not exceed the stand-alone costs associated with
the eement. In this context, Sand-aone costs are the total forward-looking cogts, including corporate
cogts, that would be incurred to produce a given dement if that element were provided by an efficient firm
that produced nothing but the given dement.

(B) The sum of the dlocation of forward-looking common codts for al eements
and services shall equa the total forward-looking common costs, exclusive of retail costs, attributable to
operating the incumbent LEC's total network, so asto provide al the elements and services offered.

(d) Eactorsthat may not be considered. Thefollowing factors shal not be consdered in a
caculation of the forward-looking economic cost of an dement:
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(1) Embedded costs. Embedded costs are the costs that the incumbent LEC incurred in
the past and that are recorded in the incumbent LEC's books of accounts.

(2) Retail costs. Retail cogsinclude the costs of marketing, billing, collection, and other
costs associated with offering retail telecommunications services to subscribers who are not
telecommunications carriers, described in 8 51.609 of this part.

(3) Opportunity costs. Opportunity costs include the revenues that the incumbent LEC
would have recelved for the sdle of telecommunications services, in the absence of competition from
telecommunications carrier that purchase dements.

(4) Revenuesto subsidize other services. Revenuesto subsidize other servicesinclude
revenues asociated with eements or telecommunications service offerings other than the eement for which
arateis being established.

(e) Cost study requirements. Anincumbent LEC mug prove to the state commission that the
rates for each element it offers do not exceed the forward-looking economic cost per unit of providing the
element, usng acog sudy that complies with the methodology st forth in this section and 8 51.511 of this
part.

(1) A gate commission may set arate outside the proxy ranges or above the proxy cellings
described in 8 51.513 of this part only if that commission has given full and fair effect to the economic cost
based pricing methodology described in this section and 8§ 51.511 of this part in a State proceeding that
meets the requirements of paragraph (€)(2) of this section.

(2) Any date proceeding conducted pursuant to this section shal provide notice and an
opportunity for comment to affected parties and shdl result in the creation of awritten factua record that is
sufficient for purposes of review. The record of any state proceeding in which a state commission
condders acost study for purposes of establishing rates under this section shdl include any such cost studly.

§ 51.507 General rate structure sandard.

(@ Element rates shdl be structured consgtently with the manner in which the costs of providing
the elements are incurred.

(b) The costs of dedicated facilities shall be recovered through flat-rated charges.

(¢) Thecogtsof shared facilities shall be recovered in amanner that efficiently gpportions costs
among users. Codts of shared facilities may be gpportioned ether through usage-sensitive charges or
capacity-based flat-rated charges, if the state commission finds that such rates reasonably reflect the costs
imposed by the various users.

(d) Recurring costs shal be recovered through recurring charges, unless an incumbent LEC proves
to a state commission that such recurring costs are de minimis. Recurring costs shall be considered de
minimis when the costs of adminigtering the recurring charge would be excessive in relation to the amount of
the recurring codts.
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(e) State commissions may, where reasonable, require incumbent LECs to recover nonrecurring
costs through recurring charges over a reasonable period of time. Nonrecurring charges shdl be allocated
efficiently among requesting telecommunications carriers, and shal not permit an incumbent LEC to recover
more than the tota forward-looking economic cost of providing the applicable eement.

(f) State commissions shdl establish different rates for dementsin at least three defined geographic
areas within the State to reflect geographic cost differences.

(1) To edablish geographically-deaveraged rates, Sate commissions may use exising
densty-related zone pricing plans described in § 69.123 of this chapter, or other such cost-related zone
plans established pursuant to tate law.

(2 Indates not usng such existing plans, ate commissons must creste a minimum of
three cost-related rate zones.

§51.509 Rate structur e standards for specific elements.

In addition to the generd rules set forth in 8 51.507 of this part, rates for specific ements shall
comply with the following rate structure rules.

(& Local loops. Loop costs shal be recovered through flat-rated charges.
(b) Local switching. Loca switching costs shdl be recovered through a combination of aflat-

rated charge for line ports and one or more flat-rated or per-minute usage charges for the switching matrix
and for trunk ports.

(c) Dedicated transmission links. Dedicated transmission link costs shdl be recovered through
flat-rated charges.

(d) Shared transmission facilities between tandem switches and end offices. The costs of
shared transmission facilities between tandem switches and end offices may be recovered through usage-
sengtive charges, or in another manner congstent with the manner that the incumbent LEC incurs those
costs.

(e) Tandem switching. Tandem switching costs may be recovered through usage-sensitive
charges, or in another manner consstent with the manner that the incumbent LEC incurs those codts.

(H Sgnaling and call-related database services. Signding and cal-related database service
costs shdl be usage-sensitive, based on either the number of queries or the number of messages, with the
exception of the dedicated circuits known as sgnding links, the cost of which shal be recovered through
flat-rated charges.

(9) Callocation. Coallocation costs shal be recovered consstent with the rate structure policies
edtablished in the Expanded I nterconnection proceeding, CC Docket No. 91-141.
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§51.511 Forwar d-looking economic cost per unit.

(@ The forward-looking economic cost per unit of an element equals the forward-looking
economic cost of the element, as defined in 8 51.505 of this part, divided by a reasonable projection of the
sum of the total number of units of the eement that the incumbent LEC is likely to provide to requesting
telecommunications carriers and the totd number of units of the eement that the incumbent LEC islikely to
use in offering its own services, during a reasonable measuring period.

(b) (1) With respect to ements that an incumbent LEC offers on aflat-rate bas's, the number
of unitsis defined as the discrete number of eements (e.g., local loops or local switch ports) that the
incumbent LEC uses or provides.

(2) With respect to elements that an incumbent LEC offers on a usage-sengtive basis, the
number of unitsis defined as the unit of measurement of the usage (e.g., minutes of use or cdl-related
database queries) of the element.

§51.513 Proxies for forwar d-looking economic cost.

(@ A gate commisson may determine that the cost information available to it with respect to one
or more elements does not support the adoption of arate or rates that are consistent with the requirements
et forth in 88 51.505 and 51.511 of this part. In that event, the state commission may establish arate for
an dement that is conagtent with the proxies specified in this section, provided that:

(1) any rate established through use of such proxies shall be superseded once the state
commission has completed review of a cost study that complies with the forward-looking economic cost
based pricing methodology described in 88 51.505 and 51.511 of this part, and has concluded that such
study is a reasonable basis for establishing element rates; and

(2) the state commission sets forth in writing a reasonable bass for its selection of a
particular rate for the element.

(b) The congraints on proxy-based rates described in this section apply on a geographically
averaged badis. For purposes of determining whether geographicaly deaveraged rates for elements comply
with the provisions of this section, a geographically averaged proxy-based rate shal be computed based on
the weighted average of the actual, geographically deaveraged rates that apply in separate geographic areas
in adate.

(c) Proxiesfor specific elements.

(1) Local loops. For each dtate listed below, the proxy-based monthly rate for unbundled
locd loops, on a Satewide weighted average basis, shall be no greater than the figures listed in the table
below. (The Commission has not established a default proxy celling for loop rates in Alaska).
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TABLE A
State Proxy Ceiling State Proxy Ceiling
Alabama $17.25 Nebraska $18.05
Arizona $12.85 Nevada $18.95
Arkansas $21.18 New Hampshire $16.00
Cdifornia $11.10 New Jersey $12.47
Colorado $14.97 New Mexico $18.66
Connecticut $13.23 New Y ork $11.75
Delawvare $13.24 North Carolina $16.71
Didtrict of Columbia $10.81 North Dakota $25.36
Florida $13.68 Ohio $15.73
Georgia $16.09 Oklahoma $17.63
Hawaii $15.27 Oregon $15.44
|daho $20.16 Pennsylvania $12.30
lllinois $13.12 Puerto Rico $12.47
Indiana $13.29 Rhode Idand $11.48
lowa $15.94 South Carolina $17.07
Kansas $19.85 South Dakota $25.33
Kentucky $16.70 Tennesee $17.41
Louisana $16.98 Texas $15.49
Maine $18.69 Utah $15.12
Maryland $13.36 Vermont $20.13
M assachusetts $9.83 Virginia $14.13
Michigen $15.27 Washington $13.37
Minnesota $14.81 West Virginia $19.25
Missssppi $21.97 Wisconsin $15.94
Missouri $18.32 Wyoming $25.11

Montana $25.18

(2) Local switching. The blended proxy-based rate for unbundled loca switching shall be
no greater than 0.4 cents ($0.004) per minute, and no less than 0.2 cents ($0.002) per minute, except that,
where a state commission has, before August 8, 1996, established arate less than or equa to 0.5 cents
($0.005) per minute, that rate may be retained pending completion of a forward-looking economic cost
sudy. The blended rate for unbundled locd switching shall be caculated as the sum of the following:

(A) theapplicable flat-rated charges for subelements associated with unbundled
locd switching, such asline ports, divided by the projected average minutes of use per flat-rated
subdement; and

(B) the applicable usage-sengtive charges for subelements associated with
unbundled loca switching, such as switching and trunk ports. A weighted average of such charges shdl be
used in appropriate circumstances, such as when peak and off-peak charges are used.
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(3) Dedicated transmission links. The proxy-based rates for dedicated transmission
links shdl be no greater than the incumbent LEC's tariffed interstate charges for comparable entrance
facilities or direct-trunked transport offerings, as described in 88 69.110 and 69.112 of this chapter.

(4) Shared transmission facilities between tandem switches and end offices. The
proxy-based rates for shared transmission facilities between tandem switches and end offices shdl be no
greater than the weighted per-minute equivaent of DS1 and DS3 interoffice dedicated transmission link
rates that reflects the rdlative number of DS1 and DS3 circuits used in the tandem to end office links (or a
surrogate based on the proportion of copper and fiber facilities in the interoffice network), calculated using
aloading factor of 9,000 minutes per month per voice-grade circuit, as described in § 69.112 of this
chapter.

(5) Tandem switching. The proxy-based rate for tandem switching shall be no greater
than 0.15 cents ($0.0015) per minute of use.

(6) Collocation. To the extent that the incumbent LEC offers a comparable form of
collocation in its interstate expanded interconnection tariffs, as described in 88 64.1401 and 69.121 of this
chapter, the proxy-based rates for collocation shal be no greater than the effective rates for equivaent
sarvices in the interdtate expanded interconnection tariff. To the extent that the incumbent LEC does not
offer acomparable form of collocation in itsinterstate expanded interconnection tariffs, a Sate commisson
may, in its discretion, establish a proxy-based rate, provided that the state commisson setsforth in writing a
reasonable basis for concluding that its rate would gpproximate the result of a forward-looking economic
cost study, as described in § 51.505 of this part.

(7) Sgnaling, call-related database, and other elements. To the extent that the
incumbent LEC has established rates for offerings comparable to other lementsin its interstate access
tariffs, and has provided cost support for those rates pursuant to 8 61.49(h) of this chapter, the proxy-
based rates for those elements shall be no greater than the effective rates for equivalent servicesin the
interstate access tariffs. In other cases, the proxy-based rate shal be no greater than arate based on direct
costs plus a reasonable alocation of overhead loadings, pursuant to § 61.49(h) of this chapter.

§51.515 Application of access charges.

(8 Neither the interstate access charges described in part 69 nor comparable intrastate access
charges shdl be assessed by an incumbent LEC on purchasers of elements that offer telephone exchange or
exchange access sarvices.

(b) Notwithstanding 88 51.505, 51.511, and 51.513(d)(2) of this part and paragraph (a) of this
section, an incumbent LEC may assess upon telecommunications carriers that purchase unbundled loca
switching elements, as described in § 51.319(c)(1) of this part, for interstate minutes of use traversing such
unbundled loca switching elements, the carrier common line charge described in § 69.105 of this chapter,
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and a charge equd to 75% of the interconnection charge described in § 69.124 of this chapter, only until
the earliest of the following, and not thereafter:

(1) June 30, 1997,

(2) thelater of the effective date of afind Commisson decison in CC Docket No. 96-45,
Federal-Sate Joint Board on Universal Service, or the effective date of afind Commisson decisonina
proceeding to consider reform of the interstate access charges described in part 69; or

(3) with respect to a Bell operating company only, the date on which that company is
authorized to offer in-region interLATA service in a state pursuant to section 271 of the Act. The end date
for Bell operating companies that are authorized to offer interLATA service shdl apply only to the recovery
of access charges in those sates in which the Bell operating company is authorized to offer such service.

() Notwithstanding 88 51.505, 51.511, and 51.513(d)(2) of this part and paragraph (a) of this
section, an incumbent LEC may assess upon telecommunications carriers that purchase unbundled loca
switching elements, as described in § 51.319(c)(1) of this part, for intrastate toll minutes of use traveraing
such unbundled loca switching eements, intrastate access charges comparable to those listed in paragraph
(b) and any explicit intrastate universal service mechanism based on access charges, only until the earliest of
the following, and not theregfter:

(1) June 30, 1997,

(2) the effective date of a state commission decison that an incumbent LEC may not assess
such charges,; or

(3) with respect to a Bell operating company only, the date on which that company is
authorized to offer in-region interLATA sarvice in the state pursuant to section 271 of the Act. Theend
date for Bell operating companies that are authorized to offer interLATA service shal gpply only to the
recovery of access charges in those states in which the Bell operating company is authorized to offer such
sarvice.

Subpart G - Resale.

§51.601 Scope of resalerules.

The provisons of this subpart govern the terms and conditions under which LECs offer
telecommunications services to requesting telecommunications carriers for resde.

§51.603 Resale obligation of all local exchange carriers.

(@ A LEC shdl make its telecommunications services available for resde to requesting
telecommunications carriers on terms and conditions that are reasonable and non-discriminatory.

(b) A LEC must provide services to requesting telecommunications carriers for resde that are
equd in quality, subject to the same conditions, and provided within the same provisoning time intervals
that the LEC provides these sarvices to others, including end users.
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§51.605 Additional obligations of incumbent local exchange carriers.

(@ Anincumbent LEC shdl offer to any requesting telecommunications carrier any
telecommunications service that the incumbent LEC offers on aretall basis to subscribers that are not
telecommunications carriers for resde at wholesale rates that are at the dection of the sate commission--

(1) consgtent with the avoided cost methodology described in 88 51.607 and 51.609 of
this part; or
(2) interim wholesdle rates, pursuant to § 51.611 of this part,

(b) Except as provided in 8 51.613 of this part, an incumbent LEC shall not impose restrictions on
the resdle by arequesting carrier of telecommunications services offered by the incumbent LEC.

§ 51.607 Wholesale pricing standard.

(@ Thewholesde rate that an incumbent LEC may charge for a telecommunications service
provided for resde to other telecommunications carriers shal equa the incumbent LEC's exigting retall rate
for the telecommunications service, less avoided retail codts, as described in § 51.609 of this part.

(b) For purposes of this subpart, exchange access services, as defined in section 3 of the Act, shall
not be consdered to be telecommunications services that incumbent LECs must make available for resde
at wholesdle rates to requesting telecommunications carriers.

§51.609 Determination of avoided retail costs.

(8 Except asprovided in § 51.611 of this part, the amount of avoided retail costs shal be
determined on the basis of a cost study that complies with the requirements of this section.

(b) Avoided retail costs shdl be those costs that reasonably can be avoided when an incumbent
LEC provides a telecommunications service for resale at wholesde rates to arequesting carrier.

(c) For incumbent LECsthat are designated as Class A companies under § 32.11 of this chapter,
except as provided in paragraph (d), avoided retail costs shal:

(1) include, as direct costs, the costs recorded in USOA accounts 6611 (product
management), 6612 (saes), 6613 (product advertisng), 6621 (cal completion services), 6622 (number
services), and 6623 (customer services) (88 32.6611, 32.6612, 32.6613, 32.6621, 32.6622, and
32.6623);

(2) include, asindirect costs, a portion of the costs recorded in USOA accounts 6121-
6124 (general support expenses), 6612, 6711, 6721-6728 (corporate operations expenses), and 5301
(telecommunications uncollectibles) (88 32.6121-32.6124, 32.6612, 32.6711, 32.6721-32.6728, and
32.5301); and

(3) not include plant-specific expenses and plant non-specific expenses, other than generd
support expenses (88 32.6110-32.6116, 32.6210-32.6565).
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(d) Costsincluded in accounts 6611-6613 and 6621-6623 described in paragraph ()
(88 32.6611-32.6613 and 32.6621-32.6623) may be included in wholesale rates only to the extent that
the incumbent LEC proves to a state commission that specific costs in these accounts will be incurred and
are not avoidable with respect to services sold at wholesale, or that specific cogts in these accounts are not
included in the retail prices of resold services. Cogtsincluded in accounts 6110-6116 and 6210-6565
described in paragraph (c) (88 32.6110-32.6116, 32.6210-32.6565) may be treated as avoided retail
costs, and excluded from wholesale rates, only to the extent that a party proves to a state commission that
gpecific cogtsin these accounts can reasonably be avoided when an incumbent LEC providesa
telecommunications service for resale to arequesting carrier.

(e) For incumbent LECsthat are designated as Class B companies under § 32.11 of this chapter
and that record information in summary accounts instead of specific USOA accounts, the entire relevant
summary accounts may be used in lieu of the specific USOA accounts listed in paragraphs (c) and (d).

§51.611 I nterim wholesaler ates.

(@ If agtate commission cannot, based on the information available to it, establish awholesde rate
using the methodology prescribed in 8 51.609 of this part, then the state commission may elect to establish
an interim wholesde rate as described in paragraph (b) of this section.

(b) The state commission may establish interim wholesdle rates that are at least 17 percent, and no
more than 25 percent, below the incumbent LEC's exidting retail rates, and shdl articulate the basis for
selecting a particular discount rate. The same discount percentage rate shal be used to establish interim
wholesdle rates for each telecommunications service.

(¢) A dtate commission that establishes interim wholesde rates shdl, within a reasonable period of
time thereafter, establish wholesde rates on the basis of an avoided retail cost study that complies with
§51.609 of this part.

§51.613 Restrictions on resale.

(@ Notwithstanding § 51.605(b) of this part, the following types of restrictions on resdle may be
imposed:

(1) Cross-classsdling. A state commisson may permit an incumbent LEC to prohibit a
requesting telecommunications carrier that purchases at wholesde rates for resde, telecommunications
sarvices tha the incumbent LEC makes available only to resdential cusomers or to alimited class of
resdential customers, from offering such services to classes of customersthat are not digible to subscribe
to such services from the incumbent LEC.

(2) Short term promotions. Anincumbent LEC shdl gpply the wholesde discount to the
ordinary rate for aretail service rather than a gpecid promotional rate only if:
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(A) such promotionsinvolve rates that will be in effect for no more than 90 days,
and

(B) theincumbent LEC does not use such promotiona offerings to evade the
wholesale rate obligation, for example by making available a sequentid series of 90-day promotiond rates.

(b) With respect to any redtrictions on resale not permitted under paragraph (a), an incumbent
LEC may impose aredriction only if it proves to the state commission that the redtriction is reasonable and
nondiscriminatory.

(c) Branding. Where operator, call completion, or directory assstance service is part of the
service or service package an incumbent LEC offersfor resale, failure by an incumbent LEC to comply
with resdller unbranding or rebranding requests shall condtitute a restriction on resale.

(1) Anincumbent LEC may impose such aredriction only if it provesto the Sate
commission that the redtriction is reasonable and nondiscriminatory, such as by proving to a Sate
commission that the incumbent LEC lacks the cgpability to comply with unbranding or rebranding requests.

(2) For purposes of this subpart, unbranding or rebranding shal mean that operator, call
completion, or directory assstance services are offered in such a manner that an incumbent LEC's brand
name or other identifying information is not identified to subscribers, or that such services are offered in
such amanner that identifies to subscribers the requesting carrier's brand name or other identifying
information.

§51.615 Withdrawal of services.

When an incumbent LEC makes atdlecommunications service available only to alimited group of
customers that have purchased such a service in the pagt, the incumbent LEC must also make such a
sarvice avallable at wholesde rates to requesting carriers to offer on aresde basis to the same limited group
of customersthat have purchased such a service in the past.

§51.617 Assessment of end user common line chargeon resellers.

(@ Notwithstanding the provison in 8§ 69.104(a) of this chapter that the end user common line
charge be assessed upon end users, an incumbent LEC shall assess this charge, and the charge for changing
the designated primary interexchange carrier, upon requesting carriers that purchase telephone exchange
sarvice for resdle. The specific end user common line charge to be assessed will depend upon the identity
of the end user served by the requesting carrier.

(b) When an incumbent LEC provides telephone exchange service to a requesting carrier a

wholesde rates for resde, the incumbent LEC shadl continue to assess the interstate access charges
provided in part 69, other than the end user common line charge, upon interexchange carriers that use the
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incumbent LEC's facilities to provide interstate or internationa telecommunications servicesto the
interexchange carriers subscribers.

Subpart H - Reciprocal Compensation for Transport and Termination of
L ocal Telecommunications Traffic.
§51.701 Scope of trangport and termination pricing rules.

(& The provisons of this subpart gpply to reciproca compensation for trangport and termination of
locd telecommunications traffic between LECs and other telecommunications carriers.

(b) Local telecommunicationstraffic. For purposes of this subpart, local telecommunications
traffic means

(1) tdlecommunications traffic between a LEC and a tdecommunications carrier other than
aCMRS provider that originates and terminates within aloca service area established by the Sate
commission; or

(2) tdecommunications traffic between a LEC and a CMRS provider that, at the beginning
of the call, originates and terminates within the same Mgjor Trading Area, as defined in § 24.202(a) of this
chapter.

(c) Transport. For purposes of this subpart, trangport is the transmission and any necessary
tandem switching of loca telecommunications traffic subject to section 251(b)(5) of the Act from the
interconnection point between the two carriers to the terminating carrier's end office switch that directly
sarvesthe cdled party, or equivaent facility provided by a carrier other than an incumbent LEC.

(d) Termination. For purposes of this subpart, termination is the switching of loca
telecommunications treffic at the terminating carrier's end office switch, or equivaent facility, and ddivery of
such traffic to the caled party's premises.

(e) Reciprocal compensation. For purposes of this subpart, areciproca compensation
arrangement between two carriersis one in which each of the two carriers receives compensation from the
other carrier for the transport and termination on each carrier's network facilities of local
telecommunications traffic that originates on the network facilities of the other carrier.

§51.703 Reciprocal compensation obligation of LECs.

(8 Each LEC shdl establish reciprocal compensation arrangements for transport and termination
of loca tdecommunications traffic with any requesting telecommunications carier.

(b) A LEC may not assess charges on any other telecommunications carrier for loca
telecommunications traffic that originates on the LEC's network.
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§51.705 Incumbent LECS ratesfor transport and termination.

(@ Anincumbent LEC's rates for transport and termination of loca telecommunications traffic shall
be established, at the election of the state commission, on the basis of:
(1) theforward-looking economic costs of such offerings, using a cost study pursuant to
88 51.505 and 51.511 of this part;
(2) default proxies, as provided in 8 51.707 of this part; or
(3) abill-and-keep arrangement, as provided in 8§ 51.713 of this part.

(b) In cases where both carriersin areciproca compensation arrangement are incumbent LECs,
gtate commissions shal establish the rates of the smaller carrier on the basis of the larger carrier's forward-
looking costs, pursuant to § 51.711 of this part.

§51.707 Default proxiesfor incumbent LECs transport and termination rates.

(@ A gate commisson may determine that the cost information availlable to it with respect to
transport and termination of local telecommunications traffic does not support the adoption of arate or
rates for an incumbent LEC that are consstent with the requirements of 88 51.505 and 51.511 of this part.
In that event, the state commission may establish rates for trangport and termination of loca
telecommunications traffic, or for specific components included therein, that are conastent with the proxies
specified in this section, provided that:

(1) any rate established through use of such proxies is superseded once that state
commission establishes rates for trangport and termination pursuant to 88 51.705(a)(1) or 51.705(a)(3) of
this part; and

(2) the state commission sets forth in writing a reasonable basis for its selection of a
particular proxy for trangport and termination of loca telecommunications traffic, or for specific components
included within trangport and termination.

(b) If adtate commission establishes rates for trangport and termination of loca telecommunications
traffic on the basis of default proxies, such rates must meet the following requirements:

(1) Termination. The incumbent LEC's rates for the termination of loca
telecommunications traffic shall be no greater than 0.4 cents ($0.004) per minute, and no less than 0.2 cents
($0.002) per minute, except that, if a state commission has, before August 8, 1996, established arate less
than or equa to 0.5 cents ($0.005) per minute for such calls, that rate may be retained pending completion
of aforward-looking economic cost studly.

(2) Transport. Theincumbent LEC's rates for the transport of loca telecommunications
traffic, under this section, shall comply with the proxies described in § 51.513(d)(3), (4), and (5) of this
part that apply to the analogous unbundled network ements used in transporting a call to the end office
that servesthe cdled party.

§51.709 Rate gructurefor transport and termination.
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(@ In date proceedings, a state commission shall establish rates for the transport and termination
of locd tdecommunications traffic that are structured congstently with the manner that carriers incur those
cogts, and congstently with the principlesin 88 51.507 and 51.509 of this part.

(b) Therate of acarrier providing transmission facilities dedicated to the transmission of traffic
between two carriers networks shdl recover only the costs of the proportion of that trunk capacity used by
an interconnecting carrier to send traffic that will terminate on the providing carrier's network. Such
proportions may be measured during peak periods.

§51.711 Symmetrical reciprocal compensation.

(@ Ratesfor trangport and termination of loca telecommunications traffic shal be symmetricd,
except as provided in paragraphs (b) and (c).

(1) For purposes of this subpart, symmetrica rates are rates that a carrier other than an
incumbent L EC assesses upon an incumbent LEC for transport and termination of loca telecommunications
traffic equa to those that the incumbent L EC assesses upon the other carrier for the same services.

(2) In cases where both parties are incumbent LECs, or neither party is an incumbent
LEC, astate commission shal establish the symmetrica rates for transport and termination based on the
larger carrier's forward-looking costs.

(3) Where the switch of a carrier other than an incumbent LEC serves a geographic area
comparable to the area served by the incumbent LEC's tandem switch, the appropriate rate for the carrier
other than an incumbent LEC is the incumbent LEC's tandem interconnection rate.

(b) A state commission may establish asymmetricd rates for trangport and termination of loca
telecommunications traffic only if the carrier other than the incumbent LEC (or the smaller of two incumbent
LECs) provesto the state commission on the basis of a cost study using the forward-looking economic cost
based pricing methodology described in 88 51.505 and 51.511 of this part, that the forward-looking costs
for anetwork efficiently configured and operated by the carrier other than the incumbent LEC (or the
smadller of two incumbent LECs), exceed the cogs incurred by the incumbent LEC (or the larger incumbent
LEC), and, consequently, that such that a higher rate isjudtified.

(¢) Pending further proceedings before the Commission, a state commisson shal establish the rates
that licensees in the Paging and Radiotelephone Service (defined in part 22, subpart E of this chapter),
Narrowband Personal Communications Services (defined in part 24, subpart D of this chapter), and Paging
Operationsin the Private Land M obile Radio Services (defined in part 90, subpart P of this chapter) may
asess upon other carriers for the trangport and termination of loca telecommunications traffic based on the
forward-looking cogts that such licensees incur in providing such services, pursuant to 88 51.505 and
51.511 of thispart. Such licensees rates shall not be set based on the default proxies described in
§ 51.707 of this part.

§51.713 Bill-and-keep arrangementsfor reciprocal compensation.
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(@ For purposes of this subpart, bill-and-keep arrangements are those in which neither of the two
interconnecting carriers charges the other for the termination of local telecommunications traffic that
originates on the other carrier's network.

(b) A state commisson may impose bill-and-keep arrangements if the State commission determines
that the amount of loca telecommunications traffic from one network to the other is roughly balanced with
the amount of loca telecommunications traffic flowing in the opposite direction, and is expected to remain
50, and no showing has been made pursuant to § 51.711(b) of this part.

(©) Nothing in this section precludes a state commission from presuming that the amount of loca
telecommunications traffic from one network to the other is roughly balanced with the amount of loca
telecommunications traffic flowing in the opposite direction and is expected to remain o, unless a party
rebuts such a presumption.

§51.715 Interim trangport and termination pricing.

(@ Upon request from a telecommunications carrier without an exigting interconnection
arangement with an incumbent LEC, the incumbent LEC shdl provide trangport and termination of loca
telecommunications traffic immediately under an interim arrangement, pending resolution of negotiation or
arbitration regarding transport and termination rates and gpprova of such rates by a state commission under
sections 251 and 252 of the Act.

(1) Thisrequirement shdl not apply when the requesting carrier has an existing
interconnection arrangement that provides for the trangport and termination of loca telecommunications
traffic by the incumbent LEC.

(2) A tdecommunications carrier may take advantage of such an interim arrangement only
after it has requested negotiation with the incumbent LEC pursuant to 8§ 51.301 of this part.

(b) Upon receipt of arequest as described in paragraph (a), an incumbent LEC must, without
unreasonable delay, establish an interim arrangement for transport and termination of local
telecommunications traffic at symmetricd rates.

(1) Inadate in which the state commission has established trangport and termination rates
based on forward-looking economic cost studies, an incumbent LEC shall use these state-determined rates
as interim transport and termination rates.

(2) Inadate in which the state commission has established trangport and termination rates
congstent with the default price ranges and ceilings described in § 51.707 of this part, an incumbent LEC
ghall use these state-determined rates as interim rates.

(3) In adate in which the state commission has neither established transport and
termination rates based on forward-looking economic cost studies nor established transport and termination
rates consstent with the default price ranges described in § 51.707 of this part, an incumbent LEC shal set
interim trangport and termination rates at the default ceilings for end-office switching (0.4 cents per minute
of use), tandem switching (0.15 cents per minute of use), and transport (as described in § 51.707(b)(2) of
this part).
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(©) Aninterim arrangement shdl cease to be in effect when one of the following occurs with
respect to rates for trangport and termination of local telecommunications traffic subject to the interim
arrangement:

(1) avoluntary agreement has been negotiated and gpproved by a state commission,;
(2) an agreement has been arbitrated and approved by a state commission; or
(3) the period for requesting arbitration has passed with no such request.

(d) If theratesfor trangport and termination of loca telecommunications traffic in an interim
arrangement differ from the rates established by a state commission pursuant to 8§ 51.705 of this part, the
gtate commission shal require carriers to make adjustments to past compensation. Such adjusments to
past compensation shall dlow each carrier to receive the level of compensation it would have received had
the ratesin the interim arrangement equalled the rates later established by the state commission pursuant to
§ 51.705 of this part.

§51.717 Renegotiation of existing non-reciprocal arrangements.

(@ Any CMRS provider that operates under an arrangement with an incumbent LEC that was
established before August 8, 1996 and that provides for non-reciprocal compensation for transport and
termination of loca tedlecommunications traffic is entitled to renegotiate these arrangements with no
termination ligbility or other contract pendties.

(b) From the date that a CM RS provider makes a request under paragraph (a) until anew
agreement has been either arbitrated or negotiated and has been approved by a state commission, the
CMRS provider shdl be entitled to assess upon the incumbent LEC the same rates for the transport and
termination of loca telecommunications traffic that the incumbent LEC assesses upon the CM RS provider
pursuant to the pre-existing arrangement.

Subpart | - Proceduresfor Implementation of Section 252 of the Act.

§51.801 Commission action upon a state commission'sfailureto act to carry out its
responsbility under section 252 of the Act.

(@ If agtate commission failsto act to carry out its reponsibility under section 252 of the Act in
any proceeding or other matter under section 252 of the Act, the Commission shdl issue an order
preempting the state commission's jurisdiction of that proceeding or matter within 90 days after being
notified (or taking notice) of such failure, and shal assume the responsbility of the state commission under
section 252 of the Act with respect to the proceeding or matter and shdl act for the state commission.

(b) For purposes of this part, a tate commission failsto act if the state commisson fallsto
respond, within areasonable time, to a request for mediation, as provided for in section 252(a)(2) of the
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Act, or for arequest for arbitration, as provided for in section 252(b) of the Act, or failsto complete an
arbitration within the time limits established in section 252(b)(4)(C) of the Act.

(©) A date shdl not be deemed to have failed to act for purposes of section 252(e)(5) of the Act if
an agreement is deemed approved under section 252(e)(4) of the Act.

§51.803 Proceduresfor Commission notification of a state commisson'sfailureto
act.

(& Any party seeking preemption of a state commission's jurisdiction, based on the state
commisson's falure to act, shdl notify the Commission in accordance with following procedures:

(1) such party sndl file with the Secretary of the Commission a petition, supported by an
affidavit, that Sates with specificity the basis for the petition and any information that supports the clam that
the gate has failed to act, including, but not limited to, the applicable provisons of the Act and the factua
circumstances supporting a finding that the state commission hasfailed to act;

(2) such party shall ensure that the state commission and the other partiesto the
proceeding or matter for which preemption is sought are served with the petition required in paragraph
(8(2) of this section on the same date that the petitioning party serves the petition on the Commission; and

(3) within fifteen days from the date of service of the petition required in paragraph (a)(1)
of this section, the applicable state commission and parties to the proceeding may file with the Commisson
aresponse to the petition.

(b) The party seeking preemption must prove that the state has failed to act to carry out its
respongbilities under section 252 of the Act.

(¢) The Commission, pursuant to section 252(e)(5) of the Act, may take notice upon its own
motion that a state commisson hasfailed to act. In such a case, the Commission shdl issue a public notice
that the Commission has taken notice of a state commisson's fallure to act. The applicable Sate
commission and the parties to a proceeding or matter in which the Commission has taken notice of the Sate
commisson's fallure to act may file, within fifteen days of the issuance of the public notice, comments on
whether the Commission is required to assume the responsibility of the state commission under section 252
of the Act with respect to the proceeding or matter.

(d) The Commission shdl issue an order determining whether it is required to preempt the Sate
commission'sjurisdiction of a proceeding or matter within 90 days after being notified under paragraph (a)
of this section or taking notice under paragraph (c) of this section of a state commisson's failure to carry out
its regpongibilities under section 252 of the Act.

§51.805 The Commisson'sauthority over proceedings and matters.

(@ If the Commission assumes respongbility for a proceeding or matter pursuant to section
252(e)(5) of the Act, the Commission shdl retain jurisdiction over such proceeding or matter. Ata
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minimum, the Commission shal approve or regject any interconnection agreement adopted by negotiation,
mediation or arbitration for which the Commission, pursuant to section 252(e)(5) of the Act, has assumed
the state's commission's responsibilities.

(b) Agreements reached pursuant to mediation or arbitration by the Commission pursuant to
section 252(e)(5) of the Act are not required to be submitted to the state commission for approva or
rejection.

§51.807 Arbitration and mediation of agreements by the Commission pursuant to
section 252(e)(5) of the Act.

(@ Therules established in this section shal gpply only to ingances in which the Commission
assumes jurisdiction under section 252(€)(5) of the Act.

(b) When the Commission assumes responsibility for a proceeding or matter pursuant to section
252(e)(5) of the Act, it shall not be bound by state laws and standards that would have applied to the Sate
commission in such proceeding or matter.

(©) Inresolving, by arbitration under section 252(b) of the Act, any open issues and in imposing

conditions upon the parties to the agreement, the Commission shdl:

(1) ensurethat such resolution and conditions meet the requirements of section 251 of the
Act, including the rules prescribed by the Commission pursuant to that section;

(2) edablish any rates for interconnection, services, or network elements according to
section 252(d) of the Act, including the rules prescribed by the Commission pursuant to that section; and

(3) provide aschedule for implementation of the terms and conditions by the parties to the
agreement.

(d) An ahitrator, acting pursuant to the Commission's authority under section 252(¢)(5) of the
Act, shdl use find offer arbitration, except as otherwise provided in this section:

(1) atthediscretion of the arbitrator, find offer arbitration may take the form of elther
entire package find offer arbitration or issue-by-issue fina offer arbitration.

(2) negotiations among the parties may continue, with or without the assstance of the
arbitrator, after fina arbitration offers are submitted. Parties may submit subsequent find offers following
such negotiations.

(3) to provide an opportunity for final post-offer negotiations, the arbitrator will not issue a
decison for at leadt fifteen days after submisson to the arbitrator of the find offers by the parties.

(e) Find offers submitted by the parties to the arbitrator shall be consstent with section 251 of the
Act, including the rules prescribed by the Commission pursuant to that section.

(f) Each find offer shall:
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(1) meet the requirements of section 251, including the rules prescribed by the Commission
pursuant to that section;

(2) edtablish ratesfor interconnection, services, or access to unbundled network elements
according to section 252(d) of the Act, including the rules prescribed by the Commission pursuant to that
section; and

(3) provide a schedule for implementation of the terms and conditions by the parties to the
agreement. If afind offer submitted by one or more parties fails to comply with the requirements of this
section, the arbitrator has discretion to take steps designed to result in an arbitrated agreement that satisfies
the requirements of section 252(c) of the Act, including requiring parties to submit new fina offers within a
time frame specified by the arbitrator, or adopting a result not submitted by any party that is congstent with
the requirements of section 252(c) of the Act, and the rules prescribed by the Commission pursuant to that
section.

(9) Paticipation in the arbitration proceeding will be limited to the requesting telecommunications
carrier and the incumbent LEC, except that the Commission will consider requests by third partiesto file
written pleadings.

(h) Absent mutua consent of the parties to change any terms and conditions adopted by the
arbitrator, the decision of the arbitrator shall be binding on the parties.

§51.809 Availability of provisons of agreementsto other telecommunicationscarriers
under section 252(i) of the Act.

(@ Anincumbent LEC shdl make available without unreasonable delay to any requesting
telecommunications carrier any individua interconnection, service, or network eement arrangement
contained in any agreement to which it isa party that is gpproved by a state commisson pursuant to section
252 of the Act, upon the same rates, terms, and conditions as those provided in the agreement. An
incumbent LEC may not limit the avallability of any individua interconnection, service, or network eement
only to those requesting carriers serving a comparable class of subscribers or providing the same service
(i.e., loca, access, or interexchange) asthe origina party to the agreement.

(b) The obligations of paragraph (&) of this section shal not gpply where the incumbent LEC
proves to the state commission thet:

(1) the cogtsof providing a particular interconnection, service, or element to the requesting
telecommunications carrier are greater than the costs of providing it to the telecommunications carrier that
origindly negotiated the agreement, or

(2) the provision of a particular interconnection, service, or eement to the requesting
carrier is not technicaly feasble.

(©) Individud interconnection, service, or network eement arrangements shdl remain available for
use by telecommunications carriers pursuant to this section for a reasonable period of time after the
gpproved agreement is available for public ingpection under section 252(f) of the Act.
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14. Part 90 of Title 47 of the Code of Federal Regulations (C.F.R.) is amended as follows:
PART 90- PRIVATE LAND MOBILE RADIO SERVICES
15. The authority citation for Part 90 is revised to read as follows.

AUTHORITY : Secs. 4, 251-2, 303, 309, and 332, 48 Stat. 1066, 1082, as amended; 47 U.S.C. 154,
251-2, 303, 309 and 332, unless otherwise noted.

16. Section 90.5 is amended by adding paragraph (k) and renumbering the remaining
paragraphsto read as follows:

*kkk*

(k) Part 51 contains rules relating to interconnection.

(l) * k%

(m) * k%
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Appendix D
State Proxy Ceilingsfor the L ocal L oop

State Proxy Ceiling State Proxy Ceiling
Aldbama $17.25 Montana $25.18
Arizona $12.85 Nebraska $18.05
Arkansas $21.18 Nevada $18.95
Cdifornia $11.10 New Hampshire $16.00
Colorado $14.97 New Jersey $12.47
Connecticut $13.23 New Mexico $18.66
Delawvare $13.24 New Y ork $11.75
Didrict of Columbia $10.81 North Carolina $16.71
Florida $13.68 North Dakota $25.36
Georgia $16.09 Ohio $15.73
Hawaii $15.27 Oklahoma $17.63
|daho $20.16 Oregon $15.44
lllinois $13.12 Pennsylvania $12.30
Indiana $13.29 Puerto Rico $12.47
lowa $15.94 Rhode Idand $11.48
Kansas $19.85 South Carolina $17.07
Kentucky $16.70 South Dakota $25.33
Louisana $16.98 Tennesee $17.41
Maine $18.69 Texas $15.49
Maryland $13.36 Utah $15.12
M assachusetts $9.83 Vermont $20.13
Michigan $15.27 Virginia $14.13
Minnesota $14.81 Washington $13.37
Mississippi $21.97 West Virginia $19.25
Missouri $18.32 Wisconsin $15.94

Wyoming $25.11
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August 8, 1996

In the Matter of
Implementation of the Local Competition Provisionsin
the Telecommunications Act of 1996 (CC Docket No. 96-98)
and
I nterconnection between Local Exchange Carriers and
Commercial Mobile Radio Service Providers (CC Docket No. 95-185)

Separ ate Statement of Chairman Reed E. Hundt

This order isthe most pro-competitive action of government since the break-up of the Standard Ol
Trud. | hope the whole country will join in common acknowledgement of al those who made this possble.

The private sector was ably represented, and provided us with much useful information and
suggestions.

| specificaly acknowledge and thank my colleagues, Commissioners Quello, Ness and Chong, and
ther gaffs, dl of whom contributed greetly throughout this process.

| would aso especidly thank Cheryl Parrino, Presdent of the Nationa Association of Regulatory
Utility Commissioners. Her advice and counsdl have been invauable. Thanks dso go to the two
individuas who served as Chair of NARUC's Communications Committee during this period, Ken
McClure and Lisa Rosenblum. | dso thank the many other state commissioners from around the country
who took time to discuss these matters with us, and who sent their affs here for extended mesetings on dl
these issues. | would dso epecidly thank Chairman Dan Miller of the lllinois Commerce Committee who
detailed one of his saff members, Augie Ros, to the FCC.

| owe a special debt of gratitude and respect to John Nakahata, my Senior Legal Adviser. John's
brilliant, indefatigable, incisive and comprehensve work was essentid to the triumph of analysis and policy
that isin this order.

The highest commendations, however, go to the FCC gaff, superbly led by Regina Keeney and

Richard Metzger. | would like specifically to recognize each of the dedicated members of the
Commission's gaff who contributed to this effort, and | gpologize if | have inadvertently omitted anyone:
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COMMON CARRIER BUREAU

Competitive Pricing Division

Jay Atkinson
Dana Bradford

C. Anthony Bush
Paul D'Arri
Whitney Fox
Aaron Goldschmidt
Lori Huthoefer
Jane Jackson
Cameron Kashani
Dave Konuch

Ed Krachmer
Rich Lerner

Jm Schlichting
Katherine Schroder
John Scott

Les Sdzer

Rag Kannan

Bill Sharkey
David Seradzki
Doug Slotten

Jodl Taubenblatt
Matt Warren
Steve Weingarten
Kevin Werbach
Brad Wimmer

Palicy and Program Planning Division

Craig Brown
Michelle Carey
Patrick Degraba
David Ellen
Kathleen Franco
Paul Gallant
LisaGdb

Jason Grant
Florence Grasso
James Graves

Adam Guglidmo
Kapak Gude
Matt Harthun

Policy and Program (cont.)

Chrigtopher Heimann
Cindy Jackson
Radhika Karmarkar
Jason Karp
LindaKinney

Anil Koshy

Stuart Kupinsky
Cheryl Leanza
Mindy Littel
Debbie Maisdl
Carol Mattey
Robert McDonad
Susan McM agter
Makysha J. Moton
Janice M. Myles
Brent Olson
Claudia Pabo
Steci Pies

Michael Pryor
Augie Ros

Tonya Rutherford
Cecilia Sangley
Blaise Scinto

Ann Stevens
Donad Stockdale
Jeannie Su

Robert Tanner
Melissa Wakaman
Richard Welch
Tracy Wilson

Jm Yancey

Accounting and Audits Division
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Ken Moran
David Ahn
Leo Bridge
Chuck Needy

Common Carrier Bureau (cont.)

Enforcement Division

Adrien Auger
Anita Cheng
John Muleta

Industry Analysis Division

Tom Beers
Nadr Khilji
Jm Lande
Peyton Wynns

Network Services Division

Judy Albert
Renee Alexander
LisaBoehley
Rich Cameron
Erin Duffy

Andy Firth
Octavia Florence
Gregory Forbes
Mary Del.uca
Pam Gear
Marian Gordon
Bill Howden
Amy Lexch

Gei Matise
Kent Nilsson
Vin Pdadini
Scott Shefferman
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Regina Keeney
Kahie Levitz
Richard Metzger
Mary Beth Richards
Larry Atlas

Greg Rosston
Anna Gomez
Mélissa Newman
Tim Peterson
Mindy J. Ginsburg
Andre Copdin
Shirley Chisolm
LisaBray

Chris Day

Brian Hughes
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INTERNATIONAL BUREAU

Don Gips

Ruth Milkman
Fern Jarmulnek
Kery Murray
Susan O'Conndll

CABLE SERVICESBUREAU

Meredith Jones
John Logan
Libby Beaty
Barbara Esbin
Paul Glenchur
Alexis Johns
JoAnn Lucanik
Mike McMenamin
Tom Power

Len Smith

Les Smith

Nancy Stevenson

OFFICE OF GENERAL COUNSEL

Bill Kennard
Margie Bertman
Nick Bourne
Pat Carney
Sharon Diskin
Doron Fertig
Shddon Guttmann
John Ingle
AlizaKatz

Jod Kaufman
Tom Koutsky
Jeff Lanning
Sev MacPete
Jm Olson
Sonja Rifken
Larry Schecker
David Solomon
Susan Steiman

Suzanne Tetreault
DebraWeiner
Chris Wright

OFFICE OF ENGINEERING
AND TECHNOL OGY

Jm Keegan
Bob Kimbdl

OFFICE OF PLANSAND POLICY

Joe Farrell

Bob Pepper
Elliot Maxwell

OFFICE OF PUBLIC AFFAIRS

Susan Lewis Sdlet

WIRELESSTELECOMMUNICATIONS
BUREAU

Michele Farquhar
Karen Brinkmann
Jm Coltharp
Walt Strack
Danid Grosh
Kahy OBrien
Jeff Steinburg
Rhonda Lien
Zenji Nakazawa
David N4l

Jay Markley

PRINTING AND GRAPHICSBRANCH

Dan Waker
Tyrone Campfield

D-6



Federd Communications Commisson 96-325

Ronnie Murray
Calyn Waker
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STATEMENT OF
COMMISSIONER JAMES H. QUELLO

August 8, 1996

Re: Interconnection Report and Order

Today marks the end of the pre-competitive era in local telephone service.
By our vote today the Commission implements rules that will introduce
competition into this last monopoly telecommunications market.

Our Report and Order refers to these rules as the first part of a trilogy that
also includes future universal service and access charge reform. This is, to
be sure, true. But | must confess that | also see today's action as not the
first, but rather the third and final part, of a different trilogy -- one whose
first two parts were the introduction of competition into the long-distance
telephone market and the divestiture of the Bell Operating Companies from
AT&T. These first two events made local telephone competition inevitable;
today we usher it in.

Any Commissioner would be privileged to have served during one of these
events. | have been lucky enough to have seen all three. From this
perspective, then, | would offer several thoughts to the parties most
immediately affected by today's decision.

First, to the public, I would say: unparalleled changes in the array of
telecommunications services available to you, as well as in the companies
that provide them, are going to occur. As competition proliferates and
prices fall, economic growth will also occur, and that too will benefit all of
us. This is the vision of the 1996 Act, and it is the goal of the rules we adopt
today.

To those companies that seek to offer competitive local telephone service, |
would say: the rules we adopt today attempt to provide the regulatory
assistance you need to enter a market in which your competitor not only
possesses a monopoly, but also controls the facilities upon which you must
depend to compete. But even so, our rules are pro-competition, not pro-
competitor. They are intended to make it possible for you to enter the
market on fair and equitable terms, but not to so alter the market that entry
occurs even where it otherwise might not. We have opened the door, but we
have not paved the way.
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To the wireless communications providers, | would say: we have heard and
understand your concerns regarding the differences in your technical and
market configurations and have, therefore, expressly reserved federal
jurisdiction under Section 332. Nevertheless, it is important that our
decisions implementing competition be technology-neutral and provide an
opportunity for negotiations under the comprehensive interconnection
regime embodied by Congress in Section 251. We will presume good faith
negotiations by all but stand ever vigilant to consider and resolve instances
of discriminatory treatment.

To our state commission counterparts, | would say: with today's action, we
effectively pass you the pen. It is now your responsibility to write the rules
and set the prices and terms that will make Congress's vision of competition
a reality. To provide added flexibility and to make this process
administratively easier, we have also provided ranges of proxy prices that
can be used until, or even instead of, state-specific rates are set. Our
decision today borrows from and builds on the experience of those of you
who are grappling with statewide competition issues. This has, in sum,
been a collaborative process. It must continue to be a collaborative process
if we are collectively to succeed.

To small telephone companies, | would say: our Report and Order relies
largely on state commissions to implement the provisions of the law that
ensure that competition will be introduced in a way that is sensitive to your
unique circumstances. We cannot, and indeed would not want to,
perpetuate what one small company has called a "reasonable, investment-
backed expectation to hold competitive advantages over new market
entrants.” But while we will not guarantee your current profit margins, we
are also confident that state decisions will assure that competition in your
service areas will take hold in a reasonable manner.

To the Bell Operating Companies and other large independent local telcos, |
would say: these rules will bring about competition. You will open your
markets to competitors, and in return you will become competitors in other
markets. The rules we adopt today will enable you to do both things. What
they will not enable you to do is avoid the first, but obtain the second.
These rules will bring change, not catastrophe; they will bring opportunity,
not oblivion. It will be a different world, but one in which you will continue
to play a vital role.

Finally, | must acknowledge that this day would not have come without the
tireless dedication and tremendous talents of Gina Keeney and her gifted
Common Carrier Bureau staff. The Chairman will, I am sure, commend each
of you at length, and I will leave that privilege to him. For my part | want to
express my thanks to the entire CCB "Dream Team," and especially to its
captain, Richard Metzger. This job could literally not have been done this



Federd CommunicBiés Commisson 96-325

well in such short time without you, and for that you have my profound
respect and appreciation.
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August 13, 1996

SEPARATE STATEMENT
OF
COMMISSIONER SUSAN NESS

Re: Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996

Today we are fulfilling one of the most important respongbilities assgned to us by the
Tdecommunications Act of 1996 -- writing the rules that will achieve Congresss vison of fair and robust
competition in al telecommunications markets. We are doing so with utmost fiddlity to the letter and the
Spirit of the Statute.

At the heart of the legidation isabold commitment to supplant monopoly with competition. Based
on the abundant benefits that have flowed to consumers as aresult of competition in the provison of long
distance services, information services, and customer-premises equipment, Congress decreed that the
opportunity for competition be extended to the loca telephone market. It ordered that barriersto entry be
swept aside -- and that pathways to competitive entry be opened.

Sections 251 and 252 of the 1996 Act establish the foundation for this competition. On this
foundation must be built radicdly different relationships than those that have previoudy existed -- between
incumbent local exchange carriers and new entrants, between state and federal regulators, and between
regulators and industry.

Congress recognizes that, to effectuate a new policy of local competition for markets that have
traditionaly been protected monopoalies, a nationd policy framework is essentid. But it also recognizesthe
need for flexibility. Thisbadanceisreflected in the 1996 Act, which setsforth the key principlesin the
datute, indructs this Commission to formulate implementing regulations, and assgns many of the duties
pertaining to specific carriers and agreements to the state commissions.

At the same time, Congress encouraged voluntary negotiations between incumbent loca exchange
cariersand new entrants. Although voluntary agreements are not subject to Section 251 and our
implementing regulations, we are aware that the negotiations may be influenced by the legidative and
regulatory regime for arbitrated agreements. The "backdrop” of our rules should encourage, not impede,
the successful negotiation of voluntary agreements.
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The 1996 Act intends that the benefits of competition be available in all 50 ates, not some lesser
number. Congress recognized that some states were aready making progress in the introduction of local
compstition, and it sought to permit that progress to continue. Consistent with the statute, the rules we
promulgate today will enable those states in the vanguard to continue on their procompetitive course. Other
dates are being given the tools necessary to accelerate their progress. All states will have considerable
respongbility for effectuating the trandtion to competition within their own borders.

Our decisonsin this proceeding are the product of extensive discussons with state regulators
concerning awide variety of legal, economic, policy, and practical issues. The insghts that have been
shared with us by dtate regulators have guided us throughout our deliberations. Maintaining a successful
partnership between state and federa regulators will be essentid to fulfill the legidative expectations
underlying the new structure set out in Sections 251 and 252 of the 1996 Act.

Out duty isto establish rules that are procompetition, not pro-competitor. Competitive access
providers, cable companies, interexchange carriers, wireless companies, and otherswill al bring unique
skills and grategies to the new competitive arena. Today's ruling, and the decisons that will follow from
the state commissions, will enable dl of these entities to compete robustly, and without hindrance based on
other entities entrenched market power.

In today's order, we are also facilitating new entry by identifying a core set of unbundled network
elements that new entrants may obtain, singly or in combination, from incumbent LECS, to create new and
innovative services. We send correct economic signasto potentid entrants by requiring the use of
forward-looking pricing principles. We promote voluntary negotiations by establishing minima rules
regarding the duty to bargain in good faith. We are providing immediate rief from CMRS-LEC
interconnection agreements that violate fair play and flout our exigting rules. In these and other respects, we
act forcefully to bring to the local telephone market the dramatic change Congress intended.

Y et we also maintain fair treetment to the incumbent locad exchange carriers. They are entitled to
fair prices for the services and eements they offer, and our pricing principles accordingly regject costing
methods that ignore the LECs current network architecture or deny recovery of reasonable joint and
common codts. The specia needs of smaller incumbents, especidly rurd telcos, must be addressed with
extra care, and just as Congress intended, we safeguard them today.

Some have expressed concern about the effect on universal service of flash-cut changes in market
rules and pricing principles. We have listened -- and responded. With an abundance of caution, we have
edtablished an access charge trangtion of limited duration that will reduce the exposure of incumbent local
exchange cariers to the sudden loss of access charge revenues.  But we have aso established for the long-
term the principle that prices for network eements, transport and termination, and collocation must be
based on costs -- not hidden subsidies that distort market forces.

We have committed to expeditious completion of the universal service proceeding, where we must
make subsdies explicit and both digibility and funding must become compstitively neutrd. On apardld
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track, we must complete reform of access charges, to diminate uneconomic incentives that distort
investment decisons. A rational economic structure for al services and ementsis vita to sustainable
competition.

Only when the universal service, access reform, and interconnection rules are dl in effect will local
telephone subscribers redly begin to see the full benefits of marketplace competition: lower prices, new
sarvices, and more choices. As market power wanes, the role of government will diminish as well.

Compstition will take timeto emerge. Expectations are high, but the redlity will inevitably lag
behind. Asthe process unfolds over the coming months and years, there are bound to be unforeseen
circumstances, unintended consequences, and efforts to game the process. We will remain vigilant, and will
reevauate and refine our rules as necessary to promote competition that is both robust and fair.

Following the mandate of the Tdecommunications Act of 1996, this Commission will not shrink

from taking the steps necessary to enable the benefits of competition to reach consumers throughout the
nation.
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Augugt 8, 1996

Separ ate Statement of

Commissioner Rachelle B. Chong

Re: In the Matter of Implementation of the Local Competition Provisionsin the
Telecommunications Act of 1996, CC Docket No. 96-98; Interconnection between Local
Exchange Carriers and Commercial Mobile Radio Service Providers, CC Docket No. 95-
185; Implementation of Sections 3(n) and 332 of the Communications Act, GN Docket No.
93-252.

The passage of the Telecommunications Act of 1996%"" marked the end of more than sixty years of
monopoly syle regulation. The changes wrought by the 1996 Act on the telephone industry are dramatic
and comprehensve. | write separately to emphasize my strong belief that the pro-competitive path we have
unanimoudy chosen in thisinterconnection order is the right one.

On the day the 1996 Act became law, the Commission embarked on a chalenging journey to help
implement the new gtatute. Our find destination has been clearly ddineated by Congress. We are"to
provide for a pro-competitive, de-regulatory nationa policy framework designed to accelerate rapidly
private sector deployment of advanced telecommunications and information technologies and servicesto dl
Americans by opening al telecommunications markets to competition.” 27

Trueto this charge, we have resolved to act quickly and decisively to open dl telecommunications
markets to competition, to provide pricing methodologies that will drive rates toward cost, and to provide a
nationd policy framework that will achieve this restructuring of the industry in an orderly and efficient
manner. Therulesin thisitem do not favor any particular industry or player over another, but ingtead free
them from outdated regulatory restraints in order to compete with each other.

The 1996 Act opens up the local telephone network to competitors, and provides them with
unprecedented access through an interconnection framework.*” The Act provides three methods of entry
through which a competitor may enter the local telephone market: (1) full facilities-based entry; (2)
purchase of unbundled eements from the incumbent loca exchange carrier (LEC), i.e. network "piece

%77 Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 5 be codified at47 U.S.C. §8 151et. seq.
(1996 Act).

3278 G, Conf. Rep. No. 104-230, 104th Cong., 2d Sess. 1 (1996).

827  Interconnection refers to the physical linking of two networks for the mutual exchange of traffic.
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parts" and (3) resale, which gives a competitor the ability to purchase an incumbent LEC's retail service at
awholesale price and repackage it for sae to the competitor's own end user.

Facilities-based Competition. The first entry option -- facilities-based competition -- represents
the most dramatic departure from our current bottleneck monopoly structure. A full facilities-based
competitor would offer amyriad of distinct services through separate facilities to its subscribers, and thus
providing consumers with the benefits of head-to-head competition. Asapractical matter, however, we do
not expect amarket typified by full-fledged facilities-based competition to blossom overnight. These
networks or systems must be planned, financed and congtructed over time. As aresult, the other two entry
avenues -- the purchase of unbundlied elements and resdle -- take on a pecia importance in the near term
to bring swift competition to the loca marketplace.

Unbundled Elements. Some new entrants dready have some network infrastructure in place, and
lack only afew criticd componentsin order to provide loca exchange service to consumers. For example,
today's cable operators have a coaxia wire that passes over 96.6% of the TV households in America. 3°
If acable operator can access the remaining necessary network eements from the incumbent LEC, the
cable operator would be only a step away from providing local telephone service over its upgraded
network. Thisexample points out why it is essentia for new entrants to obtain access to those network
piece parts. In our order, we sat forth a minimum list of unbundled network eements that incumbent LECs
uniformly must make available to new entrants upon request. The State commissons may expand upon this
lis. We bdieve tha this action will give new entrants what they need so competition is "jump Sarted.”

Resale. Resdeisanother criticaly important entry strategy because three types of new entrants
dtand to benefit. Firdt, facilities-based competitors that want to immediately enter the market prior to
completing their own networks can use resde as atranstion mechanism. Second, facilities-based
competitors whose existing infrastructure does not overlap the incumbent LEC's service area, may choose
to use resde to ensure that it can offer a competing local service package within the same service territory
asthe incumbent LEC. Third, new entrants who do not intend to offer facilities-based competition will be
able to compete immediately in the loca market by purchasing discounted services of the incumbent LEC.
For dl of these categories, our decision provides a viable avenue for immediate market entry.

Free Market Negotiations. | highlight that the 1996 Act has made the mechaniam for entry afree
mar ket negotiation process between the incumbent LEC and any potentia new competitor. Under Section
252(a)(1), the Commission's Section 251 rules play no roleif an incumbent LEC and a new entrant reach a
purely voluntary agreement, and the state commission approves it through the process set forth in Section
252.

Need for Minimum National Baselines. Itisonly if the carriers are unsuccessful in their voluntary
negotiations that government stepsin. The Act provides that the state commissions arbitrate the disputes.

3280 payl Kagan Associates, Inc. Marketing New Media,Mar. 18, 1996.
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In today's order, we st forth a basdline of terms and conditions for an arbitrated interconnection
agreement. | support this action for three reasons. First, because interconnection matters are very complex
and technicd, | believe that minimum nationa guiddines will help parties lower their transaction costs and
will help drive them to reach their voluntary agreements much fagter. At the outset of their voluntary
negotiations, parties will understand what their minimum rights will be in a subsequent state commission
arbitration process; it is our hope this may encourage earlier agreement.

Second, a basdline of terms and conditions smplifies the state commisson arbitration process. A
basdline enables a sate commission to quickly gpprove an agreement and thus rapidly introduce
competition. The presence of a basgline minimizes any regulatory delay that might result if a sate
commission were to establish from scratch its own pricing methodology or conduct a proceeding to identify
network elements that must be unbundled.

Third, in establishing some nationd minimum basdines, we greetly ad new entrants who have
nationa or regiond drategies. Without such basdlines, these competitors would face a " patchwork quilt” of
differing state regulatory requirements that may creete a potentia entry barrier by increasng their entry
cods and causing substantid delay. Thus, it ismy view that these basdlines promote swift competitive
entry, which in turn will lead to the earlier introduction of competitive services to consumers.

Access Charge Transition. Although we take a great legp forward toward competition with this
interconnection order, our god in making loca telephone competition aredity will not be complete until we
finish universa service reform and restructure our current access charge regime. Our order notes that the
Act sets forth a specific time frame by which the Commission mugt issue find rules as to interconnection
(August 1996) and universa sarvice reform (May 1997). Because of the time differentid between these
dates, and in order to avoid undue disruption of the incumbent LECS ability to support universal service, |
have supported our decison to require new entrants when purchasing unbundled elementsto pay a portion
of certain access charges until no later than June 30, 1997. My support for the establishment of a short
term access charge trandtion scheme is premised on the Commission's firm commitment to complete
universa service and access charge reform by the first haf of 1997. | underscore my determination that the
interim access charge mechanism proposed herein is of afinite duration. | can foresee no circumstance
upon which it would be extended beyond the dates set forth in our order.

Pricing Methodology. Prices of interconnection and unbundled eements, dong with prices for
trangport and termination and resde, are dl crucid to any interconnection agreement. Again, should the
parties voluntarily agree on such prices, these agreements will be submitted to the states for gpprova and
there is no government intervention in the process.

If carriers cannot agree, however, today's decison makes clear that the FCC will not set these
prices. The Act provides that the appropriate state commission will step in to set prices. To help guide
dtate commissions as they set prices according to locd conditions, we have established methodological
pricing principles that are consstent with the Act's cost-based pricing provisons. We have asked the state
commissons to use the cost-based pricing methodology described in our order when they conduct an

D-3



Federd Communications Commisson 96-325

economic cost study to set their state specific rates. A clear benefit of this gpproach isthat such anationa
framework will encourage the swift establishment of a common, pro-competition understanding of pricing
principles anong the Sates.

We a0 have established certain default proxies that states will usein the interim, if they have not
completed a cost study during an arbitration, or if they lack the necessary resourcesto initiate their own
cost sudy. Itismy view that these default proxies, which are ether price ceilings or price ranges, will
greatly speed competition. For example, in a Stuation where the state commission has not yet completed a
cost study but must render a decision on specific pricing issues in an arbitration pursuant to the deadline
imposed by Section 252(e)(4), the default proxies will assst the state commission in resolving the pricing
issues quickly and in away congistent with the Act's cost-based pricing principles.

| emphasize that a state commission has the flexibility to set a specific rate that is either above or
below the default proxy ceiling or range if it has conducted its own cost udy consistent with the pricing
methodology set forth in our order. The default proxy is only an interim mechanism and it may not be relied
upon once a sate commission has completed its own economic cost study. ¥

CMRS-LEC Interconnection Issues. In our order, | have supported our decison to alow
CMRS-LEC interconnection matters to be governed by the Sections 251/252 provisions, while continuing
to acknowledge our continuing jurisdiction pursuant to Section 332 over CMRS-LEC interconnection
matters. In doing S0, we have declined to opine on the precise extent of our Section 332 jurisdiction over
CMRS-LEC interconnection matters, however. | emphasize that by opting to use the Section 251/252
framework, we are not repedling our Section 332 jurisdiction by implication or rgjecting Section 332 asan
dternative basis for jurisdiction.

While we have generdly crafted our interconnection rules not to favor any particular indudtry,
player or technology over another, we cannot shut our eyes to inherent differences between some classes of
carriers services that may pose potentia problems when we seek to apply our new interconnection rules. |
believe that should the need arise in the future, we should not hesitate to adapt some of our generd
interconnection rules to recognize the unique nature of particular classes of service providers, such as
CMRS providers. Itisfor thisreason that | supported the Commission's decision to reserveitsright to
exercise juridiction over LEC-CM RS interconnection under Section 332.

There are severd differences that set wirdess CM RS providers apart from some of the other
telecommunications carriers that will avail themselves of the Sections 251 and 252 interconnection
framework. Firgt, when adopting Section 332 in 1993, Congress created a nationa regulatory framework

%81 |t is unfortunate that we did not have enough of arecord in this proceeding to decide what would
be an appropriate proxy for paging carriers termination codts or to set a default proxy. | an
committed to moving forward with a further rulemaking proceeding on thisissue as quickly as
possible.
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for CMRS providers, and granted the FCC authority to preempt states from entry and rate regulation.
Congress made clear that itsintent was to "foster the growth and development of mobile services that, by
their nature, operate without regard to state lines as an integra part of the national telecommunications
infrastructure.”**?  This recognition that CM RS sarvices are uniquely interstate in scope was apt. CMRS
service areas, which are established federdly, can encompass more than one state jurisdiction. 3%
Congress was rightly concerned that imposing multiple state regulatory schemes on CM RS providers may
prove unduly burdensome, cause delay, and otherwise inhibit the industry's growth. Notably, Congress did
not reped Section 332 when it provided new Sections 251 and 252 in the 1996 Act.

Second, CMRS providers have suffered past discrimination at the hand of the LECs and by certain
gtate commissions with regard to interconnection matters. Today's record is replete with examples of LECs
that have sgnificantly overcharged CM RS providers for past interconnection. Further, in violation of our
rules, our record reflects that in some cases, LECs have refused to pay CM RS providersfor calls
terminated by LECs on the CM RS networks, while other wireline carriers have received such
compensation from the LECs. In other instances, LECs have required certain CM RS providers to pay for
the traffic the LEC carrier originates and terminates on the systems of the CM RS provider. These
problems have been compounded by certain state commissions who have limited access by CMRS
providers to more reasonable interconnection rates afforded by LECs to other wirdline carriers.

In this order, we have taken a variety of measures to remedy this discrimination and to ensure that
CMRS providers are placed on an even footing with other telecommunications carriers when obtaining
LEC interconnection. | am particularly pleased that we will alow CMRS providers with current
interconnection agreements that provide for non-mutual compensation an opportunity to renegotiate those
agreements under the framework of Sections 251/252, without incurring any early termination penaties. In
light of the past discrimination CM RS providers have experienced, however, | would have taken two
additional steps.

%8 H.R. Report No. 103-11, 103rd Cong., 1st Sess. 260 (1993).

83 For example, Persona Communications Service (PCS) providers in the Washington -Batimore
Mgjor Trading Area (MTA) are subject to Six jurisdictions -- Pennsylvania, Delaware, Maryland,
Virginia, West Virginia and the Didrict of Columbia-- due to the large Size and location of the
federdly set service areas. Should one of these PCS providers need to arbitrate an interconnection
agreement pursuant to Section 251 and 252, such PCS provider could be subjected to as many as
Six dtate arbitration proceedings. This scenario could impose undue burdens, such as increased
transaction codts, regulatory delay, and the potentia for inconsistent results, for CM RS providers
with interdate service areas. For this reason, we reserve our right to in the future to use Section
332 as an dterndive bass for jurisdiction over CM RS providers faced with this type of a dilemma.
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Firgt, I would have extended the "fresh look™ opportunity to al CMRS providers-- not just those
with non-mutua compensation arrangements. Our decison was to limit relief in this instance to contracts
that are clearly unlawful because they violate Section 20.11 of our rules. Section 20.11, however, requires
not only that CMRS-L EC interconnection agreements comply with principles of mutual compensation, but
aso that each carrier pay reasonable compensation. | believe that the record in this proceeding clearly
demondrates that the rates the LECs have charged CM RS providers have far exceeded their costs and
thus could not fairly be characterized as "reasonable” compensation.

Second, ingtead of requiring the CM RS providers to continue paying their current interconnection
rates, | would have permitted CM RS providers to immediately begin paying the default proxy rate while
their interconnection arrangements were being renegotiated.

It is my hope that on a going-forward basis, CM RS providers will be able to obtain fair,
reasonable and non-discriminatory interconnection rates under the terms of today's decison. For reasons
of amplicity and regulatory parity, it makes sense to me to have a sngle regulatory scheme pursuant to
Sections 251 and 252 apply asto dl incumbent LEC interconnection matters. Bearing in mind Congress
concerns about the interstate nature of the CM RS industry, however, | have concerns that the Sate-by-
date arbitration process may pose undue burdens on, or otherwise hinder the growth of, the CMRS
industry. If it does, | would not hesitate to invoke our Section 332 jurisdiction if | believe that the
framework we impose today is having adverse impacts on the CMRS indudtry.
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